UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
'WASHINGTON, DiC. 20460

JUL 112019

ASSISTANT ADMINISTRATOR
FOR ENFORCEMENT AND
COMPLIANCE ASSURANCE -

MEMORANDUM

SUBJECT: thdnung L,[Ruw(, Partnerships Between the LPA and the States in C wnl Enforcement
: and Compliance Assurance Work (/

FROM:  Susan Paiker Bodine

TO: Regional Administrators

This policy sets out expectations and procedures for enhancmg effective partiverships in’ uvx!cnlmccmuu
and compliance assuf > rotection Agency and stales
authorized, dn,leg?atcd Q- appmvcd to 1mp]cmem Fc-ualf annonmc,mal prog,rams (hereing

The first part of this: policy articulates c:xpcctatmns and.best practicy f“f; Join;
effective-communication between EPA regions and btdteé to. tulthcl thc goal of shared a
i{hc L()mlstem tnimu,mem 01 1hc ‘l'a" " 3

otk planning and
countability for
culates the primary role of the states in imple-
vledi A’s responsibilities (o the President, the Con-
fress,: and lhu pubhc , Idkb dnect (wtmn ‘when ; ¢ lacks.the economic.or technu,a] capabllny orthe
will to take umdy and- appropriate action: "ﬂlc-accond part-also.describes.those circumstances that may
warrant direct federal action. The third part sets out the process by which issues thal may arise under this
,,pohcy will be ¢levated. : '

'l:h'wkfgmund

The EPA aims to enhance its partnerships with its state, local, and tribal ¢o-regulators by more efféctively
carrying out our shared responsibilities under environmental Jaws. Administrator Wheeler issueda mem-
orandum on October 30, 2018, that complemented and modetnized carlier EPA statements on EPA. and
state roles.” That memorandum outlined four key prlnt,iplcq relevarit (o the enforcement of federal envi-
ronmiental laws: (&b general deference to the states in-state- implemented programs, consistent with the

P Although: this policy is-focused on the EPAs work with states that implement federal. programs. the EPA will also
strive:to follow these planning and commnmcatmn practices: hen working with (edemlly—rcwgm/ed Indian tribes:
territorics, and local governments-that implemient federal progiaims.

e Memorandum:from Andeew R. Wheeler, Acting Administrator, Principles and Best Practices for Oversight of
it Envitontiental Prograts Implc,mem(.d by States:and Tnbcs (Oct. 30, 2018). See dlso Memorandum from
illiam D Ruckelshaus, Administrator; EPA Policy on Oversight of Delegated  Environinental Programs
(f\pl 4, 1984),

Interniet Addrass (URL) e Btp://www.epa:gov
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‘a consensus-based s
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© See 84 Fed, Rq, 20.882 (Md) ]

EPA’s oversight 1cspons1blhhes (?)”eﬂ‘cct'i'{fe commiunication Between the EPA and the siate_s,; (3) clear
standards of review and: prcdlctabfc processes; and (4) a clear process for elevating issues. )

onmentdl Council of the States (“L S0S8™) convened
an EPA-ECOS Compliance Assurance Workgroup'iit September 201 7 to dwelop practical procedures to
advance cooperation between: EPA and state enforcement offices.” The: EPA-ECOS Workgroup pubhshud'
sof rccommendanonﬁ in Augmt 2018 that touched ona I-four principles in the
2018 Wheeler mcmor'md ums

In-a complementary pro'ccss. the EPA and the Envii

Thie EPA also issued interim g,uldancc on: Jdnuarv 22,2018, related to enhancing planning and mmmum~
cation between EPA regions and the states® The EPA signaled that it would update and finalize that g guid-
ance based on input from EPA regions, states. and the EPA-EC DS Workgroup. The EPA published a
ind request for pubhc comments on-a-draft of this final guidance on May 13,2019:¢

Afler considering the 2018 Wheeler memorandum, the EPA-ECOS kagoup recommendations, and
afl final policics: [.am now issuing: this final enhancing effective

comments received on the mtenm and dr
7

parinérships policy.

. PERIODIC JOINT WORK PLANNING
( uopemlwc pCl"lelC and canlv ]omt planmng 'md 'cg,uld] commumcatmn bt,twwn thg H’A and stalcs is

.

qponsﬁnlmc W h a clcar agrecmml on H’A and
ementactions. Such agreements cannot-be reached

* Sev ' Wheeler at' 2

? Wo:kgoup mcmbws mcluded s.,(.og,mphxcalfy- and politically-diveis
,.and Tennessee; aud Deputy Regmnal Admmmmml Icvc] u.pm-

dOLllﬂ’IcnlS/ﬁlml-IL{)Ol’l-Of-(h(3~0(.05-t,pd con1plmncc~assmanu-workf,roup

3 S‘ee Mcmomndum fmm Susan Paul\u Bodmc. Assxstam Admnmstmlox fm thc ’ompc of‘ L"ih’fhuemuﬂ and '(f‘omp'li-

7 This policy wuthdmws and replaces the January 22,2018, Boding mtm i guidance memorandum. This policy is
;mtendgd Ior use by I P/\ pt.rsonnel and' docs not cruuc any 'rught or benefit; substantive or pmccdumi enforceable.
{ ,,.,or any persoh. Tlm p 'cy 1s not mt«.ndcd to

5 mulc or u.gul'mon ‘;hould be 'rcsolved, n ﬁvm of tlw u.lwant statutmy or regulatorv lcqmrexmms The FPA
may revise, replace, or discontinue this:policy at any time..



ably in person—with their: ‘counterparts ir
trator and Se

tionship. These meetings should inelude a: jointly-prey
sufliciently in-advance to-allowfor full preparation and_, )

if the EPA-ot a state is unaware of the actions of the: other. Where agreement’ cannot be achieved, the
matter should be elevated wnhm the E PA and the state- forresolution under the issue-elevation. procedures
in Section 111 Ifcn(y ) ‘plannii  minimum inglude strategic planning. joint inspec-
tion pl*mmng and join :5'-8

A, Joint planning participants

Joint work planning should take place at various levels within the EPA and state agencies. The timing,

method. and preparation for planting conimunications will vary based on the EPA-state relauonshlp and
the Tevel 01 the participants will vary as-appropriate to the items to be discussed. I this policy, “career
managers” means the employees with day-to-day mspomnblhl_\, for an enforcement and compliance pro-
gram (L g, air Lnforu:mc,nt managers). “Senior management” means the employees with' rprOliblbllll\«
' ' ory programs, 1ot necessarily. limited torenforeement programs (e.g.. Regional Enforce-
ance Assurance Division Directors.and Deputy Regional Administr a_lor's).

ant and Compll

Asa piacllcai mauu :mosl dzsctlssmm oi WOI‘k~bhal mg, mbpe : mns and cnforccmem aulons are hkc]y

and the states: This: does not mcan 1hal cvury cnforccmtm 1s<uc:must bc clevatcd m thc hlghcst pmsiblcvf
level within:an organization. It does. mean: that the more: ‘:lgmﬁcant the issue, the more likely it will be
appropriate to brief mote senior managers. :

In addition to-these: day—to day d:scuss;ons ‘the senior managerment in-¢ach region should: meet—prefer-
a state,. ‘including, as appropriate; the EPA Regional Adminis-
cretaries or Conimissioners of state environmental agencies. The hcquuu.y of these meet-
ingsiand-the: mxtlupanl‘; should be appropriate to the needs and styles of*the specific region-state rela-
ed ~"15¢ndd and'supporting materials eireulated
riicipation.

B. Stmit’egi'c planning
Joint planning should includea strategic element that goes: beyond planning for individual inspections and
enforcementactions. Stra gic planning should includea discussion of: (1) the environmental complumc:u
problems 'md nccdq m thc ;statc* (2) nalloml r_"nona], and state c.omphancc mmanu, pnonnes

ally build lhelr respectwc cqpabths to- conduct mspuctzons and dcvclnp and pzosecute cases. Slratugu

planmng meetings should include senior management.

- oo

i Joint inspection planning
EPA regions and the states should work- together to: identify which inspections the EPA or a-state wnli

per form, consistent with the guidelines in Section: 1, Inspectlon planmng will avoid duplicate efforts,

improve efliciency, reduce unnecessary: buxdcns on ihc regulated community, and could provide EPA
regions and states with more flexibility in setting and adjustmg, inspection targets and Compliance

$This periodic joint'work planninig process is notappropriate for those émérgency action s-described in Section [1(3).

25



'\/lomtormg, Slmtcgc‘s Cooperative inspection planmng,, also-helps the EPA meet its Gvermghi responsi-
bilities to ensure compliance with federal statutes, The following best practices: should be followed in the
joint inspegtion planning process.

1y

4)

D.

tional inspection coverage expectations under app

EPA regions and states should communicate as they develop their separate inspeetion priorities and
commitments and should work together-as appropriate on joint inspection priorities and commitments,

a) EPA regions and .th.e states should avoid duplicative or overlapping inspections that would lead
them to inspect the same facility for the same regulatory requirements within the same twelve-
month period. Multiple inspections by the EPA and the states may, however, be appropriate for
complex sites where the inspections will. foeus on different regulator y requiremients or where the
EPA and a state agree that multiple inspections serve a valuable purpose.

b) EPA regionsand the states should exchange dnd discuss their targeting rationales and drafl inspec-
tion plans-as early as possible. This should be more than'a simple exchange of planned inspection
lists for: mimm'monal purposes. Instead, this discussion should create a.shared understanding be-

tween EPA regions and the states of'the puipose md objectivesof their respucuvt, mspu,tmnb

¢) EPA regions should provide states with advance notice of inspections, especially because inspec-

tion planstend to be dynamic and it H}IQII have been some time since the planned inspection was
discussed. Thistype of coordination requites EPA regions and statesto reach: agreements regarding
confidentiality and-whether or when facilities are to be provided notice of inspections.

EPA regions.an

d states should- invite each olhu to participate in inspections where there is vi lIUL‘ in

'both entities p.w{lumnng

The inspection planning process should make the bestuse of both EPA and state resources and exper-
tise. EPA regiong-and states should discuss how they will use their combined resources to meet na-
icable Compliance Monitoring Strategies and stat-
utory requirements and should consider the use of ait&rnatwe comphance monitoring stratégies where
appropriate.

Consistent with the “no surprises™ principle. in investigations where the EPA has the lead, EPA regions

should share information requests and inspection. reports for authorized programs with the state con-
currently with sending them-to the recipient.

Joint enforcement planning

Joint enforcement planning should-identify which individual or classes of enforcement actions the EPA
or-astate will initiate, consistent with the guidance in bauuon IL "The following best practices slmuld be
followed in the joint enforcement planning process.

1)

The EPA should communicate with states when the EPA believes that an enforcement action is war-
ranted in-a state. The communication should include a review of the EPA's observations and findings
from inspections and other case development techniques. The communication should include a discus-
sion whether the enforcement action should be federal, state, or joint, and the type of action to be



taketi: In these. commimications; the EPA should expect the state to xeﬁpond quickly and dmrly 50 that
a-federal, state, orjointenfor cumcm action may proceed in a timely-way, although the state’s response
does not need to be. in writing.”

2) Where a'state proposes to take the lead to address: nom.onmlmnce identified by the EPA. the state and

the EPA should discuss state=specific authorities and procedures and how the elaims made and relief

- 'sought in an enforcement action taken by a state will—as: appropriate for the circumstances of the

violation—remedy the ‘noncompliance and deter: sn‘ml’u violations; mdudm;: eivil pcna%lles as-appro-
priate:

.

3) ‘Where the EPA is taking an Lniomemem action ‘in a state, the EPA should netify the state: buorc
notifying the facility.

4) Jomt c.nfarcumm planning. should include re gular, bilateral updates on the progress and outcomes of
selected actions (e.g., National Compliance Initiative-actions, new areas of state: im Jlumntatmn pri-
ority state assists,” W gr important cases discussed during joint work planning).

5) 'The EPA and the states should remain mindful of the requirements of conhdcnmhtv in cmmcumm‘
actions—breaches of confidenti 'hfy will-diminish the: ablhiy to-work in an-eflective partnership. It
may not be possible for the EPA to share detailsiof a planned enforcement agtion where a confidenti-
ality-agreement with the state is not executed and where differerices in- “freedom of mloxmauan and
cwdt,nnary rules'would make case«»qcnsmvz. information vulnerable to release..

6) Ifthe need arises for a_ddltlondl enfon cement or Lomplmme acuons clftu makmg, Jomt planning deci-
~sionsinanaction, the F I’A and the state should discuss the appropriate lead agency l or these additional
1"
acllons

7) Ongoping cooperation-and assistance between the EPA and the states is encouraged.

* If a region does not hear from-a state, the EPA should document when it comnwmcatcd with the:state and the
reasonable’ leng,th of time:the:state had to respond.

10 See- Memorandum from: Susan Parker Bodine, Assistant Administrator for the Office of Enforcement. aid
Compliance Assurance. Procedures for Me'zsmmg Regions™ “State Assists™ that Help Remedy Violations

(May 31, 20 193,

' Joint work planning has- bcen proceeding: unde1 the January 2018 interim:guidance for overa year and a half, In
the in smgl\» mle mmat:on wherc i’ actlon ha‘; nol gonc throug,h that ox '1 stmxlzu prlm process. and the state or
B ] g the lead will be made
' & cu(.tdry or Cmmmssnonel fhe chmnal Admtms vator, and the Assistant
tent.and Compli ssuranée: Changes in lead should be memotialized
aml should include the requirement that the EPA and: the statc wuli pertod:mllv discuss-the progress of’
' 12¢ delays:i n returning an entity to complianc A will agree to a mid-

wm 58 chdng_.,c i case lead from the EPA to astate will dumease as bPA case devdopment Becomies more advanced.




H.. ROLESOF THE EPA AND STATES IN IM] UTHORIZED PROGRAMS
The EPA will generally defer toa state as the pri cinter of inspections and eénforcement in
authouz, d pr%mmq ﬂ1 T retains concuxrmt enf 'rt.cm{,nt authol 1ty and so:there are spe-
> to-take directaction after following 5 the processes in Section I 12
L,\amplcs ()f suuatlons lhat wuld w'lrrant..’}* PA mvoIVLmem mcludulh& 1o!lowmg

.

1) l(}

nt work planmng or Qpeclhc suu.mons whcn. the statc requests that: the I‘ PA take the lead.
' lde enfort.emcm asm(cmce as rc,qut,stcd

casesina pm&,ram area’ whu'e the: LPA has dctcrmimd tha( nati
in ;u.h;wmg, mmphanu arg |mportcmt to the protection of pub]u, he'llﬂl dt]d the envwonmem W hxlc
sare: d nnmomplxanct, px’oblems, such p:oblcms mdy'nol bu prcsml

 sistent. \mh iPA-led resolutions elsewhi e it 1 on. States and the LPA are e:«peucd to shcuc
with cach other the spetifics of butcomes of the untorccmem acuons lor Whlch thev h'we the lead

3) Emergency situationsor situations whiere there is subst‘mtlal risk to human health or the envi-
ronment. In consultation-and ceordination with the state, the EPA may take direct acuon or supple-
ment. stdte cnim’cemcm rcsomces m lhcsc cireurhstances.

4) Situations where a state lacks adequate equnpmmt, resources, or expertise: While the states have
b mll capable e 'xronmental enforcement programs, h A may take the'lead in a case where:the

: : t cnt rcsources ‘or wpemse neccssary to enforce an aspectof an author-

at has demonstrated grnater compliance
' -1ﬁ1cully rmpmvmg (,omph- ‘

_ Jomtly onan enioxcemcnt d(..tiOI‘l 1o bulld statc capacxty

'Wheo,lcr at 3:(“States: aad tribes have the primary role in state- dnd tribal- unplemcntud federal programs, and
thc Fi’/\ will generally defer to-states and tribes in their day=to-day activities, At the same time. the.EPA-remains
respoisible-and-accountable to-the President, the. Congress and the public. for upholdmé the rule-of law . . .-and
ensuring that federal statutes are-consistently .. enforced.™).

6



3y Iffollowing elevation within the region and the sta

A dx,q uately. Com mun ications re g din he

FEE

S) Situations involving multi-state or multi-jurisdictional interests or interstate impacts. The EPA
should take the lead in cases-addressinig noncompliance at facilities owned or operated by the same
entity in-multiple states to ensure consistency anda level playmu field, while at the same-time inviting
individual states with affected facilities (o join the case. Similarly, the EPA. may take the lead in en-
forcement actions addressing: significant uoss-bmmdary impacts affecting other states or-nations to

‘ensure thatcross= b()undatv ampacts. from. noncomphancc are: lcsoivecl LC]Utl&b])’

6). :‘Sigmﬁcant violations that the state hias not tzmcly orappri "prlately addressed. The EPA may take
an enforcement action where a state is-not taking t;mc,,y and appr opnate action.

7) Serious vm!atwns for which:the EPA’s. mmmal enforcement authorities may be needed, Bec ause

- only ahandfu] of states have active énvironment , nforcéiment programs, miost environmen-

tal criminal investigations are performed by the: it consultation and cooperation with local law
uniox cement clll[h,()l-l,tl(,h.

8) State enforcement program review inspections. The EPA has a responsibility under the federal en-
vironmental statutes to conduct a limited number of inspections‘to verify 'ilh’c.‘ei-’i?icaqf of authorized
.enforcement progre ams.!

'Ihz, [*PA ‘may d]SO take the lead nan: Lnforcemcnt ac.lloh 'lglmst a Smte owned or opu iled iauht},
where there are: conﬁlcis mlenwl to the state that make state enforcement: Ies‘; effective,

Ill. PROCESS FOR THE ELEVATION OFISSUES.
Issues that may arise under the processes:in Sections I ot 11 must:be elevated and resolved as qmckly_ as
practicable.’* * ‘The: !ollowmg, » best practices shotild be followed.

B! ssues ﬂsho.t_ild 'bc:frcsolvéc_l whén:c'\'z‘ér.p_b‘ssiibleia_t the EPA ,ah’_‘diistatc career management level.

2) If career management cannot-resolve an issue, the matter should be elevated within' thirty days. for
resolution by sre;gigrival}:andiStatcfﬁcniQTJ‘:fmaﬂagﬂm_eﬂ:ts

€ there temains-a 'd:i‘spul'c' between the Regional
Administrator and the State:Secretary or Commissioner, the matter should be elevated within sixty
days to the Assistant Administrator for the Office:of Enforcement and C ompliance Assurance for a
decision. ”l"hc Regional Administrator and the State Se ry or'Commissioner wxll be afforded the
opportunity to present the maucr in.dispute to the Assistant Administrator priorto a fihal deeision.

*This policy:does not concern the situation where-a state-has-not addressed State Review Framew ork deficiencies

1ese deficiencies should take place within the-structure of that program.

Regions and states'may-continue to use the dispute resolution. provisions in-their c\*xstum » bilateral agreements to
the extent they are nat inconsistent with this policy.




