June 7, 2019
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

CLEAN WATER ACT SECTION 401 GUIDANCE

Pursuant to Executive Order 13868, the U.S. Environmental Protection Agency (EPA) is issuing
this updated guidance to clarify and provide recommendations concerning the implementation of
Clean Water Act (CWA) Section 401

I. Introduction and Section 401 Certification Overview

Congress enacted Section 401 of the CWA to provide states and authorized tribes with an
important tool to help protect water quality within their borders in collaboration with federal
agencies. Under Section 401, a federal agency may not issue a permit or license to conduct any
activity that may result in any discharge into waters of the United States unless a state or
authorized tribe where the discharge would originate issues a Section 401 water quality
certification verifying compliance with existing water quality requirements or waives the
certification requirement. As described in greater detail below, Section 401 envisions a robust state
and tribal role in the federal permitting or licensing process, but places limitations on how that role
may be implemented to maintain an efficient process that is consistent with the overall cooperative
federalism construct established by the CWA. ’

The EPA, as the federal agency charged with administering the CWA,? is responsible for
developing regulations and guidance to ensure effective implementation of all CWA programs,
including Section 401. The EPA also serves as the Section 401 certification authority in certain
circumstances.

Federal agencies that issue permits or licenses subject to a Section 401 certification (federal
permitting agencies) also have an important role to play in the Section 401 certification process.
Early coordination between federal permitting agencies and states and tribes, for example, can help
identify information gaps that otherwise could delay the permitting or licensing process, help
ensure the submission of substantively sufficient certification requests, and streamline the overall
approval process for our nation’s critical projects, including infrastructure and related development
projects.

II.  Clarifying Section 401 Provisions

The purpose of this guidance is to facilitate implementation of Executive Order 13868 (the E.O.)
by providing clarification on CWA Section 401 requirements and procedures and the EPA’s

!'T'his guidance document is intended to assist federal permitting agencies and states and tribes until the EPA
promulgates a final rule updating its CW A Section 401 regulations.
* Section 404 of the CWA is jointly administered by the EPA and the Army Corps of Engineers.



existing regulations at 40 C.F.R. Part 121. As directed by the E.O., this guidance addresses the
following topics:

[. Statutory and regulatory timelines for review and action on Section 401 certifications;
2. The appropriate scope of Section 401 certification review and conditions; and
3. Information within the scope of a state or tribe’s Section 401 certification review.

Consistent with the E.O., this guidance also provides recommendations for how federal permitting
agencies and states and tribes can better coordinate to improve the Section 401 certification
process. As part of the EPA’s ongoing efforts to provide greater regulatory certainty under its
CWA programs, in addition to issuing this guidance, the Agency has identified its Section 401
implementing regulations, last updated in 1971, for modernization. The EPA intends to update
those regulations consistent with the timelines in the E.O. and may consider adopting some
elements of this guidance during the rulemaking process. The EPA expects this guidance to
provide clarification and recommendations on many aspects of Section 401 as the Agency works
to update its regulations more holistically.?

This guidance is not a regulation, nor does it change or substitute for any applicable regulations.
Thus, it does not impose legally binding requirements on the EPA, states, tribes, other federal
agencies or the regulated community. This guidance provides important clarity to inform future
permitting decisions and other actions; it neither alters legal rights or obligations nor changes or
creates law. In the event of a conflict between the discussion in this guidance and any statute or
regulation, this guidance would not be controlling.

A. Statutory and regulatory timelines.

The plain language of Section 401 provides a state or authorized tribe a reasonable period of time,
which shall not exceed one year, to act on a Section 401 certification request.* Importantly, the
CWA does not guarantee that a state or tribe may take a full year to act on a Section 401
certification request, but only grants as much time as is reasonable. By enacting Section 401,
Congress clearly intended states and tribes to have an important role in federal permitting and
licensing, but also clearly limited the timeline to act on a certification request to one year or less.
In doing so, Congress signaled that states and tribes have the water resource expertise and the
ability to evaluate potential water quality impacts from even the most complex proposals within a
reasonable timeline, and in all cases within a single year.

Consistent with Section 401°s general provisions and the EPA’s existing regulations, federal
permitting agencies have the authority and discretion to establish certification timelines so long as
they are reasonable and do not exceed one year.® Some federal permitting agencies, including the
EPA, have promulgated specific timelines within which states and tribes must act on a Section 401

* Consistent with the E.O., the Agency’s ongoing state, tribal and federal agency outreach is generating additional
concepts for rulemaking that may help modernize existing federal Section 401 regulations.

4 “If the State, interstate agency, or Administrator, as the case may be, fails or refuses to act on a request for
certification, within a reasonable period of time (which shall not exceed one year) after receipt of such request, the
certification requirements of this subsection shall be waived with respect to such Federal application.” 33 U.S.C.§
1341; see also Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (D.C. Cir. 2019).

333 U.S.C. § 1341; 40 C.F.R. § 121.16(b).



request.® The EPA recommends that project proponents seeking a Section 401 certification, states,
tribes, and federal permitting agencies be familiar with all applicable federal regulations to
understand if specific timelines apply to a particular certification request.

The CWA provides that the timeline for action on a Section 401 certification begins upon receipt
of a certification request.” Although the EPA’s prior Section 401 guidance indicated that the
timeline for action begins upon receipt of a “complete application,” the CWA does not use that
term and therefore its use in the EPA’s guidance document as a regulatory trigger, without notice
and comment rulemaking, is inappropriate. Further, Section 401 of the CWA makes no mention of
a state or tribe’s authority to determine that a request is incomplete or delay the start of the
timeline on that basis. The EPA recommends that states and tribes and project proponents establish
a process to ensure appropriate and sufficient information is submitted to facilitate timely
evaluation and action within the established reasonable timeline. Upon receipt of a written request
for certification, the timeline for review begins, and the EPA recommends that states and tribes
promptly begin evaluating the request to ensure timely action.

If a state or tribe does not grant, deny, or voluntarily waive the Section 401 certification within the
established reasonable timeline, or seek an extension of time, federal permitting agencies are
authorized to determine that the Section 401 certification requirement has been waived and issue
the federal permit or license.® Once the certification requirement has been waived and the federal
permit or license is issued, absent any project modification, a subsequent action by a state or tribe
to approve, condition, or deny Section 401 certification has no legal force or effect. Because there
is no tolling provision in Section 401, the timeline does not pause or stop for any reason before
action is taken on the certification request. One recent court decision held that withdrawing and
resubmitting the same Section 401 request for the purpose of circumventing the one year statutory
deadline does not restart the timeline.” Although the CWA does not provide any procedure by
which a project proponent may negotiate or agree to provide the state or tribe with more time to
consider the request, the CWA also does not prohibit a federal permitting agency from modifying
an established reasonable timeline, provided the modified timeline remains reasonable and does
not exceed one year from receipt of the request. '

The EPA recommends that federal permitting agencies and states and tribes maintain clear and
open channels of communication well in advance of approaching deadlines to ensure waiver does
not occur inadvertently.

B. Appropriate scope of Section 401 review and conditions.

Section 401 of the CWA is a statutory tool intended to provide states and tribes with authority to

% For example, the EPA’s Section 401 certification regulations provide that generally six months should be
considered a reasonable timeline for a state or tribe to act on a certification request (40 C.F.R. § 121.16(b)) and
specifically for National Pollutant Discharge Elimination System permits provide 60 days unless a finding is made
that unusual circumstances require more time (40 C.F.R. § 124.53(c)(3)); the Army Corps of Engineers has
promulgated a timeline for certification of 60 days, unless special circumstances require a shorter or longer timeline
(33 C.F.R. § 325.2(b)(ii)); and the Federal Energy Regulatory Commission has codified that a failure by a
certifying authority to act within one year results in waiver (18 C.F.R. §§ 4.34, 5.23).

733 U.S.C. § 1341(a)(1).

833 U.S.C. § 1341;40 C.F.R. § 121.16(b).

Y See Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (D.C. Cir. 2019).



protect water quality within their jurisdictions. CWA Section 401(a) does so by authorizing states
and tribes to certify that a discharge to navigable waters that may result from a proposed activity
will comply with applicable provisions of certain enumerated sections of the CWA, including
effluent limitations and standards of performance for new and existing sources (Sections 301, 302
and 306 of the CWA), water quality standards and implementation plans (Section 303), and toxic
pretreatment effluent standards (Section 307).' Also referenced throughout Section 401 is the
requirement to ensure compliance with “applicable effluent limitations,” and “water quality
requirements,” further underscoring the focused intent of this provision on the protection of water
quality. Accordingly, the EPA recommends that the scope of a Section 401 certification review,
and the decision whether to issue or deny a Section 401 certification, be limited to an evaluation of
potential water quality impacts.

When granting a Section 401 certification, states and tribes are authorized by CWA Section 401(d)
to include conditions, including effluent limitations, other limitations and monitoring requirements
that are necessary to assure that the applicant for a federal permit or license will comply with
appropriate provisions of CWA Sections 301, 302, 306 and 307, and with any other appropriate
requirement of State law."' Consistent with the scope of review described above, the EPA
recommends that conditions in a Section 401 certification be limited to ensuring compliance with
the enumerated provisions of the CWA and other appropriate state or tribal water quality
requirements. The EPA recommends that federal permitting agencies and states and tribes be
engaged early and often to establish clear expectations for the scope of a Section 401 certification
review as well as any potential certification conditions for a particular federal permit.

If a state or tribe issues a Section 401 certification with conditions beyond the scope of Section
401, i.e., conditions not related to water quality requirements, or has denied a water quality
certification for reasons beyond the scope of Section 401, federal permitting agencies should work
with their Office of General Counsel and the EPA to determine whether a permit or license should
be issued with those conditions or if waiver has occurred. Some courts in limited jurisdictions have
concluded that the CWA does not authorize federal permitting agencies to reject conditions of a
Section 401 certification, and that a federal license or permit must contain all conditions of a
certification. By way of reference, EPA’s longstanding National Pollutant Discharge Elimination
System certification regulations authorize the Agency to determine if state or tribal conditions are
valid under certain circumstances.'? Given the regulatory uncertainty in this area, the EPA may
consider providing additional clarity during its rulemaking process.

C. Scope of information relevant to a state or tribe’s Section 401 certification review.

There is no CWA provision that requires specific information to be submitted with a Section 401
certification request. Similarly, there is no statutory provision that prohibits a state or tribe from
requesting specific information, or additional information, to help inform its decision on whether
to issue, issue with conditions or deny certification, or whether to waive the certification
requirement. To evaluate a certification request, a state or tribe should only need the application
materials submitted for the federal permit or license. The EPA encourages states and tribes to
consult past certifications, available state or tribal water quality data and information (such as
stream gauges and water quality monitoring information), and any standard operating procedures

1033 U.S.C. § 1341(a)(1).
"33 U.8.C.§ 1341(d).
1240 C.F.R. Part 122.



for project reviews to inform their conversations with project proponents and federal permitting
agencies about the certification process and potential project-specific information needs.

In some cases, a state or tribe might request additional information, including an environmental
assessment or environmental impact statement prepared by the project proponent or the federal
permitting agency pursuant to the National Environmental Policy Act (NEPA). The EPA
encourages project proponents and federal permitting agencies to timely provide any requested
information that is available; however, the EPA recommends that the state or tribe not delay action
on a certification request until a NEPA review is complete unless the request is submitted at or
near the conclusion of the NEPA process. The environmental review required by NEPA has a
broader scope than that required by Section 401. For example, the NEPA review evaluates
potential impacts to all environmental media, as well as potential impacts from alternative
proposals that may not be the subject of a federal permit or license application. By contrast, a
Section 401 certification review is tailored to assessing potential water quality impacts from the
proposed project. Additionally, the NEPA process has historically taken more than one year to
complete and waiting for a NEPA process to conclude may result in waiver of the certification
requirement for failure to act within a reasonable timeline.

As noted above, an outstanding or unfulfilled request for information or documents does not pause
or toll the timeline for action on a certification request. Accordingly, any effort by a state or tribe
to delay action past the reasonable timeline due to insufficient information may be inconsistent
with the Act and specifically with Section 401. However, just as a federal permitting agency needs
sufficient information to issue a permit or license, a state or tribe needs adequate information to
issue a Section 401 certification. The EPA recommends that project proponents provide
appropriate water quality-related information to the state or tribe to ensure timely action on a
request. Given the interest and attention this issue has generated, the EPA may consider providing
additional clarity during its rulemaking process.

III. Additional Guidance for Federal Permitting Agencies and states and tribes.

In addition to the general clarifications provided above, the EPA is providing more specific
guidance to its federal partners and state and tribal co-regulators based in part on feedback the
EPA has received on ways the Section 401 certification process could be improved.'3 The EPA
acknowledges that its current federal regulations may not provide clear and comprehensive
procedures for implementation of the Section 401 certification process, and the Agency intends to
propose some procedures that may help clarify and streamline Section 401 certifications. The
following recommendations are intended to provide guidance while the EPA undertakes a more
comprehensive rulemaking effort.

A. Early collaboration and clear written communication can reduce or eliminate
concerns and minimize litigation risk.

It is vital that federal permitting agencies, states and tribes, and project proponents maintain early
and frequent communication. The EPA recommends that federal permitting agencies and states
and tribes coordinate to develop model procedures to facilitate efficient and consistent completion

13 The EPA solicited pre-proposal recommendations on the forthcoming Section 401 rulemaking. Comments received
in response are available in Docket ID No. EPA-HQ-OW-2018-0855.



of Section 401 certifications. Topics might include: anticipated timeline for federal permitting or
licensing process; pre-application meetings; identification of relevant aquatic resources and
relevant effluent limitations and water quality standards; development of milestone checklists and
timelines for data availability; issue resolution procedures; establishment of formal points of
contact; and other best practices.

To promote advance coordination as much as possible, the EPA recommends that federal
permitting agencies notify states and tribes of projects that may require Section 401 certification as
soon as possible. For instance, under the One Federal Decision policy established in Executive
Order 13807, that notice might occur as early as two years in advance of the federal permitting
action. Similarly, when an agency issues a Notice of Intent pursuant to NEPA, the EPA
recommends that the federal permitting agency immediately notify the relevant states and tribes in
writing,

B. Recommendations for federal permitting agencies.

As described above, federal permitting agencies have the authority and discretion to establish
reasonable timelines for action on Section 401 certification requests. In establishing a reasonable
timeline for action on a particular certification request, the EPA recommends federal permitting
agencies consider the type of permit or license under review, the complexity of the project to be
permitted, and whether the state or tribe has previously reviewed similar Section 401 certification
requests. In the interest of transparency and regulatory certainty, federal permitting agencies might
wish to consider developing alternative timeframes categorically, such as by sector, by type of
discharge, or with reference to other easily segregable categories. Early communication between
the federal permitting agency and the state or tribe will help set expectations for action, ensure that
an appropriate and reasonable timeline is established, and ensure that the state or tribe has a clear
understanding of the timeline within which they must act. In lieu of established categorical
timelines, the EPA recommends that federal permitting agencies communicate the reasonable
timeline in writing to the state or tribe where practicable.

In addition, because federal permitting agencies have the authority to determine when the Section
401 certification requirement has been waived, the EPA recommends federal permitting agencics
have a procedure in place to ensure they are properly notified of the date a certification request is
received by the state or tribe. This will allow the federal permitting agency to track the Section 401
certification as a milestone to be completed along with other federal permit process milestones.
The EPA further recommends that federal permitting agencies notify states or tribes in writing of
waiver determinations once made, with sufficient explanation to support the determination. For
activities requiring Section 401 certification from multiple federal permitting agencies and that are
subject to the One Federal Decision policy, the EPA recommends that the lead federal agency be
responsible for coordinating deadlines and making waiver determination recommendations for its
federal partners when appropriate.

Federal permitting agencies have particular expertise in the types of projects for which they
routinely issue permits and licenses, and the EPA recommends those agencies offer, and provide as
requested, technical assistance to states and tribes throughout the Section 401 certification process,
to the extent consistent with agency regulations and procedures. Providing technical assistance can
promote timely, efficient, and cooperative project planning and successful permitting outcomes.
The EPA further recommends that federal permitting agencies clearly document all assistance



provided to states and tribes.

Consistent with the One Federal Decision policy, the EPA recommends that, where appropriate,
federal permitting agencies encourage project proponents to request all necessary Section 401
certifications at the same time. This coordination will facilitate the lead federal agency’s
management of the overall permitting process and may enhance coordination with the relevant
states or tribes.

Finally, where questions arise concerning the appropriate scope or application of Section 401,
federal permitting agencies (as well as states or tribes and project proponents) may request that the
Administrator of the EPA provide relevant information on applicable limitations, standards,
regulations or requirements, or water quality criteria and comment on any related compliance
methods. ' This provision has not been used very often; however, with the increase in litigation
over Section 401 certifications, the EPA encourages its federal partners to utilize this provision
where technical assistance on Section 401 issues may be appropriate. As the agency responsible
for administering the CWA, the EPA may be able to provide useful guidance to its federal partners
on a case-by-case basis.

C. Recommendations for States and Tribes.

The EPA encourages states and tribes and project proponents to communicate and coordinate in
good faith well in advance of the need for a Section 401 certification. The EPA recommends that
states and tribes work with their regulated communities to establish expectations for what
information may be necessary to timely act on a certification request. Through advance notice
from the project proponent and early coordination with the project proponent and the federal
permitting agency, states, and tribes can clarify decision-making needs prior to receiving a Section
401 certification request. Such advance coordination will help ensure that the Section 401
certification process can be completed within a timeframe consistent with the CWA and other
project planning activities.

The EPA similarly encourages open communication between the project proponent and the state
and tribe throughout the certification process. This is particularly important to help ensure that a
state or tribe’s request for additional information is timely issued and tailored appropriately to
potential water quality impacts, and that the project proponent’s response is timely issued and
appropriately responsive. Although the EPA understands that outstanding information requests or
non-responsive project proponents can be challenging, the EPA recognizes that states and tribes
are water resource experts and have significant experience issuing permits and approvals for many
types of projects, including for discharges to waters, dredge and fill projects, and above- and
below-ground pipelines in their jurisdictions. With this experience and local water resource
expertise, the EPA encourages states and tribes to evaluate the potential risk associated with
information or data gaps and consider issuing timely certification with conditions that may address
those potential risks. If a state or tribe intends to deny a Section 401 certification, the EPA
recommends that the notice of denial be in writing and identify with specificity the reasons, and

1433 U.S.C. § 1341(b) states, “[t]he Administrator shall, upon the request of any Federal department or agency, or
State or interstatc agency, or applicant, provide, for the purpose of this section, any relevant information on applicable
effluent limitations, or other limitations, standards, regulations, or requirements, or water quality criteria, and shall,
when requested by any such department or agency or State or interstate agency, or applicant, comment on any methods
to comply with such limitations, standards, regulations, requirements, or criteria.”



any outstanding data or information gaps, so the project proponent has a meaningful opportunity to
cure the identified deficiencies in a new request.

Through its outreach and engagement on Section 401, the EPA heard concerns from states and
tribes and federal permitting agencies about the enforceability of Section 401 conditions. Some
states and tribes suggested that federal permitting agencies infrequently enforce Section 401
certification conditions. Federal permitting agencies indicated that implementation and
enforcement of Section 401 certification conditions can be challenging when those conditions are
vague, unclear, or not clearly tethered to a specific state or tribal water quality requirement. A
condition that is not well understood cannot be effectively implemented or enforced. To assist a
federal permitting agency in properly implementing and enforcing Section 401 certification
conditions, the EPA recommends that states and tribes identify conditions that are clear, specific,
and directly related to a state or tribal water quality requirement. Including citations to the relevant
state or tribal law requirement may provide the federal permitting agencies with the context
necessary to successfully implement and enforce the condition. States and tribes may wish to work
with federal permitting agencies to develop template conditions that can be used for certain types
of projects or permits. At a minimum, the EPA recommends that states and tribes coordinate with
federal permitting agencies to ensure that the intent and purpose of project-specific conditions are
well understood. This collaboration and coordination will help ensure that the federal permitting
agency fully understands the conditions and has the tools necessary for enforcement.

IV. Conclusion

Congress enacted Section 401 of the CWA to give states and tribes a direct role in federal
permitting and licensing processes to ensure that activities subject to federal permitting comply
with established water quality requirements. Though Section 401 envisions a robust state and tribal
role in the federal permitting and licensing process, it places limitations on how that role may be
implemented to maintain an efficient permitting process within the overall cooperative federalism
construct established by the CWA. The EPA encourages federal permitting agencies and states and
tribes to actively coordinate on timing, information needs, and obligations under the CWA.
Communicating frequently and establishing expectations at the outset of a Section 401 certification
process can help create a more predictable and transparent Section 401 certification process.
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Carper: EPA is Diminishing State
Power to Protect Quality of Water
(/public/index.cfm/pressreleases?
ID=00EA6E2B-EA50-4C64-80A0-
AS5DFESF7FC6C)

Jun 07 2019

WASHINGTON, D.C. ~ Today, U.S. Senator Tom Carper (D-Del.), former
governor and top Democrat on the Senate Environment and Public
Works Committee, made the following statement after the
Environmental Protection Agency (EPA) released guidance for
President Trump's executive order
(mailto:https://www.epw.senate.gov/public/index.cfm/press-
releases-democratic?ID=BF6131B5-8983-48FC-8A9E-
EA5C22C3FO0DE) that, in clear violation of Congressional intent,
undermines states’ rights to review applications for Clean Water Act
(CWA) Section 401 water quality certifications.

With these changes to the Section 401 process, EPA is now curtailing
states’ power to review, modify or deny permits for harmful federal
energy projects. For decades, states have relied on their authorities
under Section 401 to protect valuable drinking water sources.

“Bending the definition of cooperative federalism to the will of
President Trump's voracious demand for ‘energy dominance,’ this
EPA is rendering states voiceless and virtually powerless to protect

https://www.carper.senate.gov/public/index.cfim/pressreleases?ID=00EAGE2B-EA50-4C6...  6/10/2019
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the quality of their water. As a recovering governor, | shudder at the
thought of Delaware having no real authority to review and challenge
permits for federal energy projects that might threaten our coasts
and water resources. Actually, Delaware did live that nightmare in
the 1960s, as did so many other states — and that is why Congress
established section 401 state powers,” Senator Carper said. “The
president’s executive order and EPA’s new guidance are indefensible
and defy the clear intention of Congress.”

Earlier this week, Senator Carper was joined by Senators Tammy
Duckworth (D-lIl.) and Cory Booker (D-N.J.) in sending a letter to EPA
(bttps://www.epw.senate.gov/public/index.cfm/press-releases-
democratic?ID=05F9595A-E532-4947-A663-D1BOFD0283D8)
demanding information related to the agency’s efforts to modify the
process for state review of applications.
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Llnited States Senate

COMMITTEE ON ENVIRONMERNT AND PUBLIC WORKS

WEARHINGTON, OO0 Jus1s

June 3. 2019

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washingion, D.C. 20460

Dear Administrator Wheeler:

We write to seek additional information on Environmental Protection Agency’s (EPA) efforts to modity
the process for state review of applications for Clean Water Act (CWA) Section 401 water quality
certifications.'

Section 401 provides states with the explicit authority to issue or deny certification of, or place conditions
on, permits or licenses for activitics that may result in discharges into slate waters, and is a tool at states’
disposal to ensure that activities comply with federal and state water quality standards,

As vou are aware, long before Congress entrusted states with the primary responsibility for reducing and
eliminating pollution in waters within their borders, states already had primary authority to regulate water
quality.” Congress added Section 401 to the Clean Water Act to ensure that states were sufficiently
protecting water quality, while establishing a federal safety net should states fail to do so.

Section 401 is a crucial tool that states use to meet this directive by requiring assurances that any federally
licensed or permitted activity resulting in a discharge to state waters will also comply with state-
established water quality requirements. Congress explicitly confirmed the authority for states to condition
certification on compliance with state standards and other appropriate requirements of state law.* After
nearly five decades and multiple opportunities to amend the 1972 Federal Water Pollution Control Act,
Congress has never seen the need to significantly revise Section 401(d)-—even after the Supreme Court’s
1994 decision explicitly affirming state authority to impose conditions based on state law.?

The Clean Water Act carefully allocated state and federal control in a cooperative federalism structure.
Indeed, the Supreme Court spoke with one voice in S.0. Warren Company v. Maine Board of
Environmental Protection, where it held that the Clean Water Act is a “system that respects the States'
conecerns.” The court relied on other sections of the Clean Water Act, including Section 510, to
demonstrate that the State standards could be stricter than those of their federal counterparts.” The court

133 U1.8.C. § 1341

See 33 USC 1251(b) “1t is the policy of the Congress to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan the development and use
(including restoration, preservation, and enhancement) of land and water resources...”

33 USC 1341(d) “[alny certification ... shall set forth any effluent Hinitations and other limitations, and monitoring
requirements necessary to assure that any applicant ... will comply with any applicable efftuent limitations and other
limitations, under section [ 1311 or 1312 of this title] ... and with any other appropriate requirement of Stute law set
Jorth in such certificarion.” (emphasis added)

*See PUD No. 1 of Jefferson Cty. v. Wash. Dept. of cology, 311 U.S. 700 (1994)

Y80 Warren Co. v, Me, Bd, of Envtl. Prot, 547 1.8, 370, 386 (2006).
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went further to say that changes in the water quality legitimately fall within a State's legislative business.”
Since the inception of the Act, the federal government’s role has been limited to being a safety net in the
event of State inaction.” Simply put, though the Clean Water Act is seen as promulgating “national
standards,” in practice, it is (and always has been) the State’s primary role to set standards for water
quality.®

We understand that EPA’s current efforts may be an attempt to respond to the directives contained in two
recent Executive Orders (110s) issued by President Trump-—specifically EO 13807, Establishing
Discipline and Accountability in the Environmental Review and Permitting Process for Infrastructure
Projects (August 15, 2017)” and EO 13868, Promoting Energy Infrastructure and Lconomic Growth
(April 10,2019)."° EPA has announced its intentions to promptly develop guidance and promulgate new
rules relating to state water quality certification under Clean Water Act (CWA) Section 401 (Docket ID:
EPA-HQ-OW-2018-0855),

What we are less clear about are the motivations for these significant challenges to the much-revered
concept of cooperative federalism, to which your agency gives a nod in the April 10, 2019 EPA press
release announcing EPA’s commitment to implement the EQOs, where it says, *“This state and tribal
certification process for proposed projects requiring a federal permit or license is an example ot the
cooperative federalism goals Congress envisioned when it enacted the CWA.™ We agree. Qur concern is
that your purported deference to states and tribes flies in the face of your mandate to speed up federal
permitting, and there is nothing cooperative about robbing states and tribes of the time and careful
analyses they require to protect their invaluable water resources.

With that disconnect in mind, we ask that you please provide responses to the following questions and
requests for information:

I. Inan April 11, 2019 interview with Reuters, you stated that EPA “started working on [CWA
Section 401 reforms] in advance [of Executive Order 13868}, so we hope to have something out
soon.”

a.  What initially prompted the agency to develop its docket to solicit public comment on
this issue (EPA-HO-OW-2018)?

b, When did EPA first begin to consider revisions to its guidance and regulations governing
the implementation of CWA Section 401, as listed in EPA’s regulatory agenda as
“Clarification of State Certilication Procedures Under Section 401 of the Clean Water
Act” (RIN: 2040-AF86)?

¢. When did EPA first develop docket EPA-HQ-OW-2018?

o ld.

" Bonnie A. Malloy, Testing Cooperative Federalism: Water Qualily Standards Under the Clean Water Act, 6(1)
Env. and Energy L. & Pol. 1, 64, 82 (2011). Sce also Frank P. Grad, Treatise on Environmental Law, Ch. 3, §3.03
(Matthew Bender).

S 1d.

Y hitps:Awww,whitehouse. pov/presidential-nctions/presidential-executive-order-establishing-discipline-

tructure-ceonomic-
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d. Please provide us with ion-redacted copies-of all documents (including but riot Timited to
emails, memos, meeting notes, and correspondence) regarding all communications and
meetings among BPA officials and persons nepresenting states, tribes, and the private
sector that motivated or informed EPA’s decision to.revise its guidance and regulations
governing the implementation of CWA Section 401,

Which specific provisions of EPA’s: guxdance and xegulatlons governing the iniplementation of
CWA Section 401 does EPA.feel are in need of revision and/or clarification, and why does EPA
-feel thiey aré in néed of revision? Have changes in binding case law occurred sinee the.
development of EPA’s guidance and regulations that support changesto EPA’s-policies?

Pleaseé provide us with the data.and information EPA has relied upon'to analyze and consider the
following:

d:  Datainforining EPA’s determination that there is, in. fact, a problem with states’
implementation of Section 401 that rises to the national need for substaritive cthanges to
the-agency’s current guidance and regulations,

b. Data EPA has analyzed to determine the frequency and causes of delays in envirenmental
permitiing, specifically when CWA Section 401 is used;

¢.. A list of federal permits and licenses requiring state CWA Section 401 certification from
thi past 10 years that shows:

i, How long each took from date of application to issuance or denial;
il. "The average tiime for issuance of permits and licenses over the ]O~yea1 period;
{ii. Delays attributable to-state. 401 certification reviews;
iv. Delays attributable to other factors-and processes-outside of CWA: 401
certification, including;
1. the federal permitting process;
2. project financing; and
3. projeet planning and construction delays; and
v. The frequency of delays in thie-Section 401 progess that are theresult of actions
‘or inaction onthe part of:
1. federal agencies,.including the designated federal licensing/permitting
agency;
2. projéct proponents/certtf“ cation applicants; and
3. state certifying-agencies.

.. What analysis has EPA conducted.to determine what, if any, potential effects new gmdance and
regulations governing CWA Section 401 may have ‘on state.laws and regulatmns governing the

imiplementation and administration of the CWA:and other federal environmental statutes and
regulatoiy programs? Please provide all these analyses.

. Has EPA conducted formal tribal consultation as patt of this effort?
-a. If'so, how many (ind wfxich) tribes have been consulted?

b. How will the concerns and suggestions expressed by tribes be incorporated into a‘final
guidance or proposed rule?
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6. Has EPA conducted formal federalism consultation with states as part of this effort?
a. If so, how many (and which) state officials and associations have been consulted?

b.  How will the concerns and suggestions expressed by states be incorporated into a final
guidance or proposed rule?

c. EPA’s internal Guidance on Exccutive Order 13132 directs agency officials, when
implementing E.0. 13132, to: (i) describe clearly the problem the rule is intended to
address; (i1) explain the basis for determining the problem; (iii) indicate whether the
problem is regional or national in scope; and (iv) explain any flexibility in the rule that
would allow for local conditions or circumstances. Has this information been properly
provided to state, local, and tribal officials? Please also provide this information to us,

We ask that you provide a response to these questions by June 21, 2019. If you have any questions, please
contact Christophe Tulou, of the Committee on Environment and Public Works, at
Christophe_Tulou@epw.senate.gov: Radha Adhar, of Senator Duckworth’s staff, at
Radha_Adhar@duckworth. senate.gov: or Adam Zipkin, of Senator Booker’s staft, at

Adam_Zipkingiibooker.senate.gov. Thank you for your attention to this impoitant matter.

Sincerely,
‘-«4«19
Tom Carpcx'v
Ranking Member Rgnking Member
Committee on Environment and Subcommittee on Fisheries, Water
Public Works and Wildlife
.S, Senate Commitiee on Environment and

Public Works
U.S. Senate

Cory A. Booker
Ranking Member
Subcommittee on Superfund, Waste
Management and Regulatory
Oversight Committee on Environment
and Public Works
U.S. Senate



