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Mailing Service’s picked up from Energy and Environment headqu:
the Notices of Final Permitting Decision on March 17, 2023. Re:
to Motion to Dismiss, Exhibit 2; DEQ Response to Motion to St
Exhibit 3.

6. These Notices of Final Permitting Decision were to be 1
the same date, March 17, 2023, to Eco-Vista and all individua:
publicly commented on Eco-Vista’s Permit No. 0290-S4-R2. Respo
Motion to Dismiss, Exhibit 2.

7. That same email correspondence demonstrates that Ar:
Mailing Services did not deliver the Notices of Permitting De
for mailing to the U.S. Postal Service on March 17, 2023. 1In
because of an alleged late pickup on March 17, 2023, the Noti:
Permitting Decision were delivered to the U.S. Postal Serv:
Monday, March 20, 2023. Response to Motion to Dismiss, Exhibi

8. On April 17, 2023, Mayor Russell and the City of Ton
filed a Request for Hearing pursuant to Commission Rule 8.

9. Mayor Russell and the City’s Request for Hearing was
thirty-one (31) days after March 17, 2023, but twenty-eight (2€
after March 20, 2023.

5. DISCUSSION AND CONCLUSIONS OF LAW

A. Computation of Time For Filing a :ques B C 11 g
In their Motions to Dismiss both DEQ and Eco-Vista conter
Mayor Russell and the City’s Request for Hearing must be dis
because it was not timely filed. According to DEQ and Eco-Vis

Mayor and City’s Request for Hearing needed to be filed within
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(30) days of the date of issuance of DEQ’s permitting decision.
and Eco-Vista both note that the Commission’s rules define the
of issuance” as “the date notice of the decision is served upc
applicant or permittee;” that “service is deemed complete whe
notice is placed in the mail to the applicant or permittee;” an
the “Commission [rules] also instruct that the thirty day r
shall be counted in ‘calendar days’.” DEQ Motion to Dismiss at |
5. Eco-Vista’s Motion to Dismiss advances the same arguments.

Mayor Russell and the City strenuously argue the
jurisdiction in the Nation has ever required pleadings to be fi
the last day of a time computation deadline if that last day fa
a weekend or holiday. Response to Motion to Dismiss at pp.
Mayor Russell and the City provide a blizzard of citations from
jurisdictions wherein those jurisdictions in their civil pro«
rules, similar to Rule 6 of the Arkansas Rules of Civil Proc«
acknowledge and allow filings to be tolled to the next busine
when the last day for filing lands on a weekend, holiday or wh
clerk’s office is closed. Response to Motion to Dismiss, Exhi.
Mayor Russell and the City included, as Exhibit 2, an email
between DEQ and Arkansas Mailing Service.1 Mayor Russell a1
City also provide two Arkansas case Ltat ">ns - one fron
Commission and one from the Arkansas Workers Compensation Comm

- which they assert support their contention that this Comm

1 The ALJ notes that all the parties have included exhibits to their open
motions to dismiss, responses, and reply. Technically this converts DEQ
Eco-Vista’s motions to dismiss to motions for summary judgment on this is
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must allow filings past thirty (30) days if the last day for :
lands on a weekend or holiday. The ALJ has read the cases cif
the Mayor and the City, and the laundry list of other jurisdic
that have a time computation rule of civil procedure nearly ide
to Rule 6 of the Arkansas Rules of Civil Procedure, and finds
are all distinguishable for the following reasons.

First, the Commission is bound by statute. The time in wh:
file a request for hearing is set out in Arkansas Code Annotate:
4-205(b) (1) :

Only those interested persons, other than the
applicant, that have submitted comments on the recor
regarding a proposed permit action during the public
comment period shall have standing to request
hearing by the com _.ssion in connection therewith,
upon written application made within thirty (30) day:
after the date of the Arkansas Department of

Environmental Quality’s final decision regarding the
permit action. (Emphasis added.)

Unlike the various rules of civil procedure set forth in Exhibi
the Mayor and City’s Response there is no mention in Ark. Code .
8-4-205(b) (1) that the statutorily mandated thirty (30) day
frame can be extended past thirty (30) days if the last da
filing falls on a weekend or holiday. In the extreme, and by 1
example if the Mayor and City were correct in their arguments,
the nount of holiday and weekend time for the Thanksgivin
Christmas holidays, the thirty (30) day statutory mandate cont
in Ark. Code Ann. § 8-4-205(b) (1) could be extended up to fou
days past the thirty (30) day limit if a filing deadline were t

on Thanksgiving or a Thursday Christmas Eve.
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Admittedly, it appears that a similar issue arose in an Ar.
Workers Compensation case cited by the Mayor and the City, M
Bungard v. Wal-Mart et al., 2017 WL 945946 (Ark.WOrk.Comp.Com;,
the ALJ finds that case different from this case because ¢
factors. 1In the Bungard case the claimant had a two-year staf
period in which to file her workers compensation claim. The la
of the two-year period ended on a Sunday, and the claimant fil
claim the next day on Monday. The Workers Compensation Commis
ALJ held that she had filed her claim a day late in violation o
Code Ann. § 11-9-702. The full Workers Compensation Comm
reversed the ALJ and held:

In the present claim, the claimant's two-year statutory

for filing a claim ended on a Sunday. Because the claimant

not file her claim on Sunday, she waited until the next bt
day to file her claim
Bungard, 2017 WL 945946.

The ALJ has reviewed the Arkansas Workers Compen
Commission administrative rules and it is unclear to him wh
Worker’s Compensation Commission rules regarding electronic
were when Bungard was decided. Nevertheless, this Commissi
adopted a rule which allows filings on weekends and holidays
8.606(E) provides:

FILING OF PLEADINGS OR OTHER DOCUMENTS

{(E) Notwithstanding the ©provisions of Reg.8.606(D)

Commission Secretary may accept facsimile or electroni

copies for filing. Only one copy need be transmitted, &

Commission Secretary shall file that copy. Within thr

business days of the filing, an original and one (1) copy
pleading or other document must be received b

nsas
v K.
But
two
tory
day

her

Ark.

sion

riod
rould
.ness

tion

the
ling
. has

Rule

the
mail
1 the
(3)
£ the
the



DOL._' NO. 23-00

ORDER NO. 4

PAGE 7

Commission Secretary.

The Commission’s adoption of 8.606(E) has allowed the practi
filing requests for hearings, motions, requests for rulemaking
other documents with the Commission after business hours,
weekends and holidays, to become common practice and consisten
the thirty (30) statutory mandate in Ark. Code Ann. § 8-4-205(
In short, parties are no longer constrained by business hot
business days to file pleadings and other documents wit
Commission. Just as important the ALJ cannot locate an Ar.
Workers Compensation Commission rule that parallels Rule 8.603

AN}

requires time to be counted in “calendar days,” not just “day
Mayor Russell and the City maintain that “for over twenty
before the lone decision in 2020 this tribunal applied Ark. R
P. 6 to proceedings before this tribunal” and that “[n]othir
changed in the rules to disallow Monday filing after a
deadline.” This assertion is incorrect. Rule 8 has been revi
the “last twenty years.” The previous version of Rule
promulgated in 2000 - used the following language to comput
thirty (30) day time limit for filing a Request for Hearing wi
Commission.
2.1.14 Request for Commission Review and Adjudicatory He:
(2a) The applicant or permittee may seek review of the Dire
final permitting decision by filing a written Reques
Commission Review and Adjudicatory Hearing with the Sec:

within thirty (30) days of the date of issuance of the dec

The 2000 version of Rule 8 can be found on the Commission w
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under “list of old regulations.” 1In 2009 the Commission amende
8 and the thirty (30) day time computation language by adoptin
8.603:

REQUEST FOR HEARING

(B) Filing Deadlines. (1) An applicant or permittee s¢

review of a permitting decision must file a Request for He

within thirty (30) calendar days after the date of issuar

the Director’s final decision as provided in Reg.8.211(B) ‘"
Additicnally, the former 2000 version of Rule 8 did not p:
petitioners with the option to file a Request for He
electronically. The ability to file with the Comm:
electronically arose with the current 2009 version of Rule 8.
to 2009 petitioners were unable to file on a weekend or holida
the Commission, as apparently was the case in the Arkansas Wt
Compensation case, Mary K. Bungard v. Wal-Mart et al.

The Mayor and the City are absolutely correct that an e:
decision of the Commission, Order No. 3 issued in 2009 In the |
of Prairie County Landfarm, LLC, Docket No. 09-007-P, held tt
the last day of filing a Request for Hearing falls on a weeke
holiday then the time for filing is tolled until the next bus
day. For some reason the recommendation in Prairie County Lai
never discussed or analyzed the change from “days” to “calendar
in Rule 8.603. The rationale of Rule 8.603 and what the Commi
meant by clarifying the thirty (30) day time limit in the
iteration of Rule 8 to thirty (30) calendar days in the ct

version of Rule 8 was not addressed until the Commission decic
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the Matter of Elemental Environmental Solutions, LLC; Docket N
004-P. For the first time the Commission addressed Rule 8.6
held that thirty (30) calendar days includes weekends and ho
and if the last day for filing falls on a weekend or h
petitioners can avail themselves of electronic filing and f
that day. Contrary to Mayor Russell and the City’s asse
petitioners are not shortchanged in terms of their available t
file a Request for Hearing by this interpretation. Petitioners
have thirty (30) days in which to file a Request for Hearing,
is completely in line with Ark. Code Ann. § 8-4-205(b) (1). Ho
if petitioners choose to procrastinate and wait until the
possible day to file a Request for Hearing they may be doing s
weekend or a holiday and filing that request electronically.
Rule 8 is amended, or the Commission decides to reverse itsel
ALJ will continue to adhere to the precedent that was handed ¢
Elemental Environmental Solutions for computing time for fi
Request for Hearing in a permitting appeal.
B. Issue Date of Permitting Decision

The remaining issue does not require as much of an in

analysis as the issue above. The pertinent section of Rule
cat s

ISSUANCE OF DIRECTOR’S DECISION

(1) The date of issuance of a final decision is the date

of the decision is served upon the applicant. Service sh

deemed complete when the notice is placed in the mail
applicant.
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(2) The effective date of a final decision is the ds

issuance as provided in Reg.8.302(a) (1), unless a

effective date is specified in the decision.
DEQ and Eco-Vista both argue that the date of issuance c¢
permitting decision in this case is March 17, 2023. Mayor R
and the City contend that the date of issuance is March 20,
DEQ, in responding to Petitioner’ Motion to Strike, Moti
Determine Service date, and Motion to Extend time attached t:
affidavits - an affidavit from Karen Blue, Budget and Environr
Records Manager for DEQ’s Office of Land Management, and an aff
from Morgan Warren who is a courier for Arkansas Mailing Ser
Ms. Blue’s affidavit states that she delivered the Noti
Permitting Decision to the E&E mail room in a timely fashion on
17, 2023. Ms. Warren’s affidavit states that she picked up th
from E&E on March 17, 2023, delivered that mail to Arkansas M
Services between 4:00 p.m. and 4:30 p.m., and that there was “n
remarkable” about her pickup and delivery. However, as it rela
Ms. Warren’s affidavit other information contradicts her test:

Reading Exhibit 2 to the Response to the Motions to Dism:
is clear to the ALJ that the Notices of Final Permitting Dec
were not delivered to the post office on March 17, 2023, =&
intended. Instead, according to Exhibit 2:

It does appear that the mail was late getting to us that ¢

the courier which caused us to miss the deadline for the

Office.

Due to the Postal requirements the mail we deliver to the

Office must have the same date as the day we deliver.

this instance the mail arrived Friday too late to mak
Postal deadline so it was held until Monday when the Post ¢
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was open again to accept mail from us and was metered wi
current date as it was going to be delivered that day

The ALJ understands DEQ’s intent to mail, on March 17, 202:
Notices of Final Permitting Decision to Eco-Vista and all
commenters. Unfortunately that did not happen and having a c
pick up mail is not the same as the notice actually being pla
the mail as required by Rule 8.302. By way of analogy, if a <
were to pick up a pleading for filing with a circuit court an¢
pleading was delivered days later to the clerk’s office for fi.
party could not claim that delivery to the courier was the equi
of filing with the court. Based on the totality of the fact
exhibits provided by the parties the ALJ finds that the da
issuance and the effective date of the final permitting decis:
this case 1is March 20, 2023, the day Arkansas Mailing Se
delivered the Notice of Permitting Decision to the U.S. I
Service. Accordingly, the ALJ finds that Mayor Russell an

City’s Request for Hearing was timely filed.

IT IS THEREFORE FOUND AND ORDERED:
1. That DEQ and Eco-Vista’s Motion to Dismiss is denied;

2. That Mayor Russell and the City’s Motion to Strike, V
to Determine Service date, and Motion for Extension of Tii
rendered moot by this order; and

3. Mayor Russell and the City can file an amended Reques
Hearing consistent with Rule 15 of the Arkansas Rules of
Procedure
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This 6 day of June 2023

GO,

Administrative L
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and in excess of the authority of the District to issue as exte
[and] were not authorized by the District’s regulation
Commission Regulation 22.” Request for Hearing at 6.

Arkansas Code Annotated § 8-6-706(a) (1) requires that bef
application for a landfill permit is submitted to DEQ the app
must obtain a CON from the regional solid waste management di
board that has jurisdiction over the proposed site. DEQ an
Vista allege in their Motions to Dismiss that the Petitioners’
related to the CON are untimely and that Petitioners fai:
properly challenge the District’s CON decision in violation o
22.206. Rule 22.206 sets forth the Commission’s process for apr
a CON decision. The significant parts of Rule 22.206 state:

(1) Any person with standing to appeal a certificate o

determination by a board may appeal the board's determinat

the Director by serving the appeal on the Director by cer
mail. The appeal must be received by the Director no late

thirty (30) days after the date of issuance of the t

written determination. Persons with standing to appe:

determination shall be only the applicant or permittee anc

persons who submitted written or oral public comments f
record during the comment period designated by the Distr

(c) Response by Board

(1) Any board served with an appeal under Rule 22.206 |
file a written response to the appeal with the Directc
response must be received by the Director no later than
(30) days after the date the board received the appeal.

(2) The response shall contain a reply to each of the ¢
for appeal and shall contain any supporting evidence

Hearing by Director

(1) The Director may 1issue a decision after reviewi
submissions by the parties. If, however, after reviewi
submissions the Director determines that a hearing on the
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for Hearing because it fails to comply with Rule 8.603(C) (1) (
Ark. Code Ann. § 8-4-205(b) (3). DEQ Brief in Support of Mot
Dismiss at p. 8. In their Response Petitioners contend th
requirements of Rule 8.603(C) (1) (c) and Ark. Code Ann. ¢
205(b) (3) have been met regarding this issue because DEQ ha
provided adequate notice of the factual objections and the
issue that the allegations are tied to, i.e. an alleged violat
Rule 8.211. Petitioners’ Response to Motion to Dismiss at |
Viewing the facts alleged by Petitioners as true and in a ligh
favorable to them, as required in deciding a motion to dismis
ALJ agrees with Petitioners. Neal v. Wilson, 316 Ark. 588, 5
873 S.W.2d 552 (1994). Sufficient facts and law have been p
the Petitioners on this issue which warrants denying dismissa
D. Petitioner Brandt Burress’ Standing to Appeal

Ark. Code Ann. § 8-4-205(b) (1) states that “only
interested persons, other than the applicant, that have sub
comments on the record regarding a proposed permit action duri
public comment period shall have standing to request a hearin
the commission.” DEQ moves to dismiss Petitioner Brandt Burres
named party because he failed to comment on the Eco-Vista
permit. DEQ Brief in Support of Motion to Dismiss at pp. 8-9

Petitioners admit, in their Response to the Motion to Di
that Mr. Burress was included in the 1list of petitioners s
review of Eco-Vista’s Class IV permit in error. Therefore, t

will dismiss Mr. Burress as a petitioner in this appeal.
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