: quc orand tutiiach
October21 2019 L

 The Honorable Andrew Wheeler
Administrator -
~US. Environmental Protectlon Agenoy
1200 Pennsylvama Avenue, N.W.
Washmgton D.C. 20460 .

Re Updatmg Regulatrons on Water Quallty Certlﬁcatron Docket ID EPA-HQ OW— 2019 0405

Dear Admmlstrator Wheele -

adm 1ster1ng program‘ ] ’le Jater Act
states will also provide ¢ mment letters tot mental Protectlon Agency (heremafter the
l“Agency”) w1th add1t1onal noteworthy guldance an advrce to consrder in ﬁnal rulemaklng

‘The Proposed Rule dev1ates cons1derably from curr CWA §40l certrﬁcatlon pract1ce and
statutory interpretation and asks for comment on a hundred items, many of which require
complex legal analysis. In order for states to comprehenswely analyze the Proposed Rule and
provide informed [input, a 60- day comment period is insufficient, and we therefore request an
, extensron of the comment pCI'lOd to mclude an add1t10na1 60 days ' s

In support of a cooperatlve federal state relatronshIp, we ask that the Agency give suitable
weight in its consideration of comments from state and interstate agencies, such as ourselves. We
are disappointed to see that our pre-proposal recommendations in a May 24, 2019 letter to the

- Agency were not heeded in the Proposed Rule, and in fact the prmcrples of state authority and
consultatlon for whlch we advocated in that letter are consnderably re_]ected in the Proposed Rule.

! Connectrcut Mame Massachusetts, New Hampshlre New York Rhode Island and Vermont
2 These comments are made by NEIWPCC on behalf of all NEIWPCC member

states (the six New England states and New York) asa collecttve group in

response to EPA’s Proposed Rule. Individual NETWPCC member states may also Catinaetion \ i r
be submitting additional comments regarding EPA’s Proposed Rule. Nothingin " EOERE ite 410
these NETWPCC comments is intended to hmrt any md1v1dual state commen . T

P



Relatmg to Executlve Order 13868

This Proposed Rule is bemg promulgated per Executlve Order (E 0. ) 13868 of Apr11 10 2019,
Promotmg Energy Inﬁ‘astructure and Economic Growth, which outlines a pohcy of efficient
processes and timely action reﬂectlng best-practlces and increased regulatory certainty for our
nation’s energy infrastructure. ‘Respectfully, we are unaware of : any thorough analysis that gives
_cause to suggest the proposed changes will achleve the E.O.’s ob_]ectlves, nor are we aware of
any analysis perforrned on how the Proposed Rule will protect our nation’s water resources
‘according to the objectwe of the CWA‘ “to restore and malntaln the chemlcal phys1cal and
i blologrcal rntegrlty of the Natlon s waters” (CWA §101(a)) ;

The Agency s docurnent “Economrc Analys1s for the Proposed Clean Water Act Sectron 401

“ Rulemaking,” acknowledges that compared to current practrce the Proposed Rule may result in

k ;1ncreased htlgatlon ensuing frorn the narrowed ne anc e in- certlﬁcatron demals due to

 lack of sufficient information ft review w1th1n e hmltedtrmeframe The combination of more
certlﬁcatlon denials (whi ops a pro;ectl om going forward) and long court appeals will result
in greater uncertarnty,a“d delay, espemal y for those complex | pl'O_]GCtS which are most likely to

- require a longer timeframe to ‘appropriatel ly review. “urthermore, the changes in the Proposed
Rule will result in differences between state and feder oprotectlon programs that are so
51gn1ﬁcant asto essentially require ¢ ‘proj ect proponents to navigate separate and drstrnct
permitting pathways rather than one cooperatlve and coordlnated perrmt review, causing
mcreased tlme, cost and uncertalnty for apphcants :

E.O. 13868 also requlred that the Agency issue new guldance in advance of a final rule which is
unconventtonal and without merit. We strongly recommend that EPA 1mmed1ately rescind its
June 7 2019 gu1danoe and relnstate the Agency s 2010 guldance unt11 the rule is ﬁnahzed

‘We also recommend that the ﬁnal rule and any assocrated guldance marntam language consistent
: with the current CWA §401 text. In partlcular the Agency should continue to use the term

“applicant” instead of “pro; ect proponent ”or provrde arationale for the change beyond the
~discussion of “apphcan as it relates to §401 1nterpretatlon provided in the Proposed Rule
preamble.. | |

Overall this Proposed Rule will result in 1noreased certlﬁcatlon denials, delays, and confusion. It
violates the CWA by granting an inappropriate level of control to federal licensing agencres and
drmmxshmg state authorrty to protect 1ts water resources.

3US. Envrronmental Protectron Agency August 2019 “Economlc Analy51s for the Proposed Clean Water Act
‘Section 401 Rulemaking.”
4U.S. Environmental Protection Agency Aprll 2010 Interlm Clean Water Act Section 401 Water Quality
Certzf cation: A Water Qualzty Protection Tool for States and Tribes.
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Expanded Federal authorlty dlsregards cooperatlve federahsm

The Proposed Rule dlsregards cooperatlve federahsm and mapproprrately hmlts states’ authorrty
under CWA §401 to protect state water resources and provrde crltlcal mput on the lmpacts of
federal perm1ts and llcenses : ~ ~ ~ ,

: 'Recogmzlng the necessary overlap between state and federal govemrnent Congress entrusted
states with statutory authority as co-regulators under the cooperatlve federalrsm framework as
k artlculated in Section 101 of the CWA o :

Itis the polzcy of the Congress to recognzze preserve and protect the przmary responszbzlltles
and rights of States to prevent, reduce, and eliminate pollutzon to plan the development and use
(including restoration, preservation, and enhancement) of land and water resources, and to
‘consult wzth the Admznzstrator in the exerczse of his authorzty under thzs chapter.

States have a unlque understandmg of waters within the1r Jurlsdlotlon and are best posmoned to
prov1de that mput v1a the CWA §401 certlﬁcatlon ‘process e

Desprte the clear state authorlty in the CWA the Agency s deference to states has been
mconsrstent The Agency,s recent proposed rule, Rev1sed*Deﬁn1tlor of “Waters of the United
States 2 placed strong erhphasrs on states aut hority to protect its waters. However the Agency S
i ‘ ‘ ‘ thorlty to protect water resources

p: given the federal licensing agency 's heavy
rehance on states todate to handle the bulk of t - review of proposed projects and ensure that the
~ water resources of all federal waters is protected—a cOnsequence of federal agencres bemg
1nsufﬁc1ently staffed or equlpped to handle these revrews themselves E

'

Addltronally, we ﬁnd it surprlslng that the Agency clalms th1s is the1r ﬁrst hohstlc reading of
CWA §401. The Agency s mterpretatlon differs dramatlcally from that of numerous U.S,
Supreme Court. ruhngs (e.g. PUD No. 1° and S. D. Warren6), as well as a 45-year certification
history which reached dissimilar conclus1ons from EPA’s reading, It is of utmost s1gn1ﬁcance ‘
that states have developed thelr programs based in part on this long established, prior '
1nterpretatron of CWA §401, and this radical shift by the Agency undermmes the cooperative

_ federalism model. CWA §401 certlﬁcatlon is critically important to our member states, and the
ﬁnal rule will 1mpact thelr 1mplementatron of the CWA for years to come.

We are d1sapp01nted to see that the Proposed Rule 1nh1b1ts states ab111ty to protect their water
resources by: limiting the scope of certification review; providing a reduced timeline for review
(in many cases); and allowing the federal hcensmg agency to override state certification
conditions or denials. :

S PUD No.1 of Jefferson Cty. v. Washington Dept. of Ecology, 511 U.S. 700 (1994)
¢S. D. Warren Co. v. Maine Board of Envzronmental Protection, 547 U.S. 370 (2006)
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, The Proposed Rule dlmmlshes State authorlty to protect its water resources

: not Dlschar_ €

The Proposed Rule spe01ﬁes that the “scope for 401 certlﬁcatxon is llmlted to assuring that a
dzscharge from a Federally hcensed or permitted act1v1ty will comply with water quality
requirements” (emphasis added). The long-established language in CWA §401 authorizes states
to consider limitations and other requirements on the activity once it is determined that the
activity may resultina dlscharge to waters within the state. In the case of PUD No.1 of Jefferson
County v. Washmgton De’ 7 ‘fEc' logy,’ t urt’s ruhng oplmon gives deference to EPA’s

‘ ions i ivities— : rge ‘with state water quallty
.,ad as authorlzmg :

standards” (701) and later eit
addltlonal condltlonsi and 11' i

certrﬁcatxon wh1ch prevents states‘from ensurmg that ~act1v1t1es of federally-perm1tted prOJects
will not impair state water resources, especially wetlands and small tributaries. We strongly
support a contmuatlon of current practice keeping with the Court’s opinion in PUD No. I8 that
states may issue certification on the activity as a ‘whole. It is otherwise impossible for the
Proposed Rule to effectively protect water quality, whlch is of v1tal importance to natural

: resources human health and econormc growth

“Water Ouahtv Requlrements”

The second half of the scope deﬁnltlon spemﬁes that the drscharge will comply w1th “water

quality requlrements > which are defined as applxcable provisions of certain enumerated sections

- of the CWA and EPA-approved CWA regulatory programs. Any ¢ deﬁmtlon of “water quality

: requlrements” should enable states to apply aquatic use criteria and 1mpacts beyond that of the

discharge directly, such as streamﬂow and water quantxty The definition removes reference to
“reasonable assurance” (40 CFR 121 2( 1)(3)) and in S0 domg, incentivizes stricter conditions to
ensure the dlscharge comphes ata future time. This may in turn bring about more stringent

_ monitoring and treatment requlrements, wh1ch could make a “project proponent” more likely to
become non-comphant 1ncreasmg thelr cost and the regulatory burden of both the state and

: federal agencxes ~ :

k“Other approprrate regulrements of State law”

CWA §401(d) 1ncludes 1n a hst of certlﬁcatlon hm1tat1ons and requlrements for federal license,

“any other approprlate requ1rements of State law.” The Proposed Rule defines this text as
meaning only “EPA-approved regulatory provisions of the CWA regulatory programs,” which
essentially nullified this clause. EPA-approved CWA regulat1ons, of which state water quality
e standards and NPDES program prov1s1ons are prov1ded examples are only some of the

! PUD No 1 of. Jeﬁ”erson County v, Washmgton Dept of Ecology, 511 U.S. 700 (1994)
8 Ibid.
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gappllcable statutes and regulatlons that protect water quahty of nav1gable waters. While we seek
greater clarlty frorn the Agency on what is or is not included as EPA-approved regulatory
_program provisions of the CWA, we would also remind the Agency that numerous state acts and
regulations are considered and coordinated durmg 401 certification, 1nclud1ng coastal
‘management; freshwater and tidal wetlands; stream protectlon fish and wildlife protectlon
floodplain management threatened and endangered species; historical preservatlon uniform and
' admmlstratrve procedures and env1ronmental 1mpact statement/env1ronmental assessment

We strongly urge the Agency to allow the certlfylng authorlty to consrder all state water :
resources related statutes and regulatlons as part of §401 certification. The definition for “other
approprrate requlrements” should include any requrrement of state law, regardless of whether it
is part of an EPA-approved program. We also seek clarlty on how the proposed deﬁnltlon apphes
to those regulatlons pendmg EPA approval -

Certlfyrng authormes are newly requlred to “clte specrﬁc state or trlbal law or CWA provision
~ that authorrzes the condltlon,” and the Agency further clarlfies that “cnatlons to CWA section
401 or other general authorlza‘, policy
: 1nsufﬁc1ent 2 We thus re

: ba51s where necessary perm pro ns;a te not general enough to be mcluded in statute
Generally, this same state adopts the EPA-1ssued NPDES permit as a state permit as well, but if
the state is not able to apply the full range of state law and regulatlons to federal permits, they

- may choose to issue a separate state permit that differs from its corresponding federal permit,
This would easrly confuse “project proponents” and unnecessarlly comphcate and lengthen the

: perrmttlng process : : :

Condltrons and Demals

The Proposed Rule requ1res that when a certlfymg authorrty grants certlﬁcatlon with condrtlons
each condition must include three pieces of clarifying information, including an explanation,

legal citation, and statement if a less stringent condition could be applled ThlS information will
be used by the federal agency to determine if the condltlon ﬁts within the scope of 401

-~ certification. Likewise, a ‘denial must include a written reason, citation, explanatron of the water
quality requirements with which the dlscharge does not comply, and what 1nformatlon or project
modlﬁcatlons are needed to determme that a dlscharge w1ll comply (if any).

This mformatton requ1rement puts undue burden on the certlfymg authorlty, especlally within a
more limited review timeframe, and will further strain states’ already limited time and resources.
We object to the resultmg shift of the burden of proof from the “project proponent” to
demonstrate that the prOJect will not violate water quality standards to the state to provrde
spec1ﬁc reasons why a drscharge assoclated w1th an apphcant s project will result in a violation
of water quahty standards : «

k Further requlrmg an explanatlon of what Jess strmgent conditions could be applied incorrectly
1mphes that states requlre certification condmons that are more stringent than necessary to
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comply with state water quahty requlrements States condmon certlﬁcatlons to ensure Water
_quality standards are not violated, and suggestmg that they abuse this 1mportant authorlty is
: ~unprofessronal Wlthout questlon, thls requlrement should be removed

- Weare greatly dlsappomted to see that the Proposed Rule allows the federal licensing agency to
: deem a condition or denial reason deficient or outside the scope of 401 and exclude it from a
federal hcense or permit, or treat the certlﬁcatlon like a ‘waiver and proceed with i 1ssumg the
license. This unilateral veto-power given to the federal agency is an infringement on the statutory

~ author1ty granted to states and is unfitting with cooperatlve federalism and the co-regulatory
design of the CWA. We are strongly opposed to this expansion of federal authorlty and question
its legahty Congress clearly states (emphasxs ‘added) “any certzf cation provrded under this
section...shall become a condztzon on any Federal license or permit subject to the provisions of
this section” (CWA §401(d) ) and, “no license or pe t shall be granted if certification has been

denied by the State, intet rstate agency, or the Admmls ator” (CWA §401(a)(1)). We see no
statutory basis for the Ag gency to quahfy when a condltron or demal will be accepted and do not
agree wrth this enrrchment of power by the federal agency S :

Lastly, we understand that reasonable certlf catlon changes may be necess1tated for a multrtude
of reasons, and thus we also support retaining the current regulatron s provision that, “the
certlfymg agency may modify the certlﬁcatlon in such manner as may be agreed upon by the
certrfymg agency, the hcensmg or permxttmg agency” (40 CFR §121 2 (5)(b))

Certlﬁcatlon Regues -

~ The Proposed Rule 1temlzes seven components whlch in total make up a “eertlﬁcatlon request.”

‘However, these do not provide sufficient 1nforma on to states to properly review impact to water -
resources for all permits or licenses. Therefore, we recommend adding additional requirements
by type or category of permit and mcludmg a prov1sron to include “any other application
requirements” of the certlfymg authority to ensure the state receives all required fees and
information necessary for certification review. Note that if a certrfylng authority does not receive
the 1nformat10n needed for proper rev1ew they can and W1ll deny certification.

As proposed it is not clear how states 401 certrﬁcatron apphcatlon requrrements are treated
when they are more strmgent than those of federal appllcatron requirements. As we understand

ik the Proposed R ild begm,on‘ce,a rtrﬁcatlon request”—as defined
in the Federal rule- g authority, without a any consideration of
‘mformatlon or fee requlrements in a state apphcatron Itis critical for states to begm the review
process and tlmelme with all of the apphcanon components they requlre : :

Federal Agencv Applicants “

When a federal agency is both the “project proponent” and the agency responsible for issuing the
permit or license, it is a conflict of i 1nterest for this same agency to determine the reasonable
period of time and to decide if conditions apply. Makmg these determinations in consultatlon
w1th the certlfymg authorrty may be of some assistance here.
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: Pubhc Notlce

When EPA is actlng as the certlfymg authorlty, the “pubhc notrce” requrrement should be
expanded to include the general public, in addition to those listed parties known to be interested
(as described in Section IIL.G.1 of the Proposed Rule) i in order for this process to remain

 consistent with other federal public notice practlces We are not aware of any srmllar procedures

' that omlt notrﬁcatlon to the general publlc . : , ~

Adchtlonally, consrderatrons need to be glven to state-specrﬁc pubhc notlce requrrements
assocrated w1th 1ssu1ng certlﬁcatron ‘

Nerghbormg Jurrsdlctlon

In EPA’s role to deterrnme the effect of a hcensed actlvrty on other states, we urge the Agency to
always notlfy neighboring Jurlsdlctlons and allow them the opportunity to analyze any potential
impact to their waters. As proposed the Agency has full drscretlon on determmmg the need to
notrfy nelghborlng Jurrsdlctlons : , : :

Enforcement

 Enforcement of permrt condrtlons should not be restrlcted to the federal agency As co-
regulators, states are entltled to enforcement rrghts in order to protect therr land and water
: resources Lot ! e : :

: A restrlcted tlmeframe wxll lead to mcreased demals by States

‘Reasonable Perrod of Trme |

The Proposed Rule requlres that the federal hcensmg agency estabhsh a “reasonable perlod of

- time” in which the certlfylng authorrty can act on a certification request. This timeline should be
established in consultatronWlth the certlfyrng authorlty States are the one and only entity who
~can evaluate thelr resources and capacrty for certification review, and substltutmg federal
Judgment over that of states goes against the state authorrty established i in the CWA., An overly
restricted tlmelme will lead states to elther request an extensron (1f such a process is avallable) or
simply deny certrﬁcatlon ' v ; .

In consultatron with the certlfymg authorrty, we urge the federal agency to consider several
additional factors when establishing the reasonable period of time beyond those provided in the
Proposed Rule. These include the type of perm1t timing of addltlonal studies, the certifying
authorrty s resources and capacity to review, and the statutory publlc comment notice, or
hearmg requlrements of the certrfymg authorlty ‘

Current regulatrons of some federal agenmes specrfy a review perrod that apphes across all

~ permit types, and while we generally agree permit type should be a consideration, the
complexrtres of individual project applications suggest that the timeline should be set on a case
by case basis. We also note that some additional, requlred ﬁeld studies must occurin a partrcular
season and that timing must also be consrdered
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The federal agency should also con31der the certlfymg authorlty s review capacity and workload

: espec1ally any other current, pendlng certification requests. As an example, for Army Corps
ﬂoodplam management review under CWA §404 hydraultc/hydrologlc analy51s is often deferred
to the state, and engmeermg reviews take a good deal of time to perform especlally if more than
one is bemg completed concurrently Many of our member states have only a few staff who
review certification requests as part of their numerous respons1b1ht1es As stated above, rev1ew
capamty is best determmed in consultatlon w1th the certlfylng authorlty

States have thelr own laws that must bwr 'met in the CWA §401 certlﬁcatlon process and we
object to proposed timeline hanges that would requlre states to alter thelr legislation in order to
: ‘;comply w1th th1s rule We as for consi ) rtifying authonty s statutory requlrements

s‘ be forced to deny certlﬁcatlons to avo1d~V1olat1ng thelr own regulat1ons that requrre processes
3 -Whlch exceed the reVlew tlme per1od : £ :

‘Implementatlon m consultatlon w1th States

: State certlﬁcatlon processes and best gractlce . o ;

From the perspectlve of states in the northe 1st, ‘who have 1mplemented §40l certlﬁcatlon :

- programs for decades, appllcatlons for certifications are reviewed and issued in a timely manner,
usually w1th1n one year. As ¢ racterlzed by . ACWA’s survey,9 delays are generally due to
actions or mactlons of “proyect proponents, ” such as mcomplete or poor quahty appllcatrons and
slow response f times to information requests. State certification denials are infrequent,

: ‘representmg those instances where the “proje ect. proponent” is unable to demonstrate comphance

with water quahty standards or when 1nformat10n deﬁcrencres persrst up to the conclusion of the
allowable tlme for rev1ew ‘ : : , : o

'Our member states currently embrace and utlhze best practlces for lmplementatxon of §401,
1nclud1ng early and frequent communication between applicants, state and federal agencies;
encouraging pre-apphcatlon consultatlons, and clearly deﬁned appllcatlon requlrements, B
4 ‘templates ‘and 1nstructlons W ‘

Informatron most commonly requested from an appllcant by northeast states as part of §40l
certlﬁcatlon review includes:'® ~
- Project details, maps, plans site plan revisions, ,and alternatlves
- Water quality monitoring and modeling data
- Streamflow studles and ‘modeling (often water body-specrﬁc) and instream flow
~ requrrements V :
- Sediment sampling plans

° Association of Clean Water Admmlstrators (ACWA) May 2019. 401 Certlﬁcatlon Survey
10 Tbid. ; ; ;
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1

Operatlons history (for hydro and water w1thdrawals)
‘Conformance with stormwater treatment standards :
Engmeermg studres : ‘
State listed species (Natural D1versrty Database) 1nformatron '
Habltat assessments or information on downstream habitats
Wetland delrneatrons and assessments and mrtlgatron plans

Note that a “certlﬁcanon request ” as deﬁned in the Proposed Rule wrll not supply the majority
of th1s mformatlon : ;

ppheabrh_t_\[ Dat : , l
The ap] pheablhty date establlshed in the ﬁnal rule should be determrned in close consultation
'with states and with consideration for state processes. States w1ll need a substantral amount of
tlme to evaluate and proper]y 1mplement the rule : . ;

Thank you for the opportumty to comment on the Proposed Rule “Updatlng Regulatrons on

Water Quahty Certlﬁcatlon,” and for your conSIderatlon of these comments. Our member states
requestl greater emphasrs n:cooperatlve federalism and the co-regulatory desrgn of the CWA
through meaningful engagement with states NEIWPCC is able and prepared to support such
consultatxon wrth states in the northeast : o ,

Please do not hesrtate to contaet me or Rxchard Frlesner Ph D., of my staff at 978-349-2523 or
rfrresner@nelwpcc org w1th questrons or to arrange a meetmg on thls 1mportant matter,

S;tn .,&l?iyr\

s} Sullfemn

Executwe Dlrector

cc: NEIWPCC Executlve Commrttee and Comm1ssron
- NEIWPCC Wetlands/Sec. 401 Working Group
New England and New York Congressronal Delegatron
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