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: Synopsrs

' Background Insurer brought actron agamst nonresrdent L

insured concrete company, seekrng declaratory Judgment thatk

(it drd not have duty to defend or mdemrnfy company under' :

commercial umbrella 1nsurance policy in underlymg New
: Jersey polluﬁcn case that arose from insured's accrdental

dlscharge of waste materlal into stream fromits rock-crushmg :

acuvltles The Umted States Dlstnct Court for the Northem

‘Dlstnct of Texas, John H McBryde, Senior Dlstnct Judge, T
2018 WL 1916567 demed motlon to dlsmlss for lack of:
~’personal Jurrsdlctron and granted summary Judgment for

insurer, 325 E Supp 3d 719 Insured appealed

Holdmgs' The Court of Appeals Jones Clrcurt Judge held T

~that‘

1] insurer suﬁ'rciently stated that insured nonresident

subsrdxary purposely availed itself of beneﬁts of Texas forum |

through its parent corporatlcn,

21 review of issue of Whether federal court in Texas could
assert specific personal Jurisdiction over insured in manner

cons1stent w1th Due Process was conﬁned to exrstence of
msurer s pnma fame case; :

[3] subsidiary purposely directed its activities toward Texas
or purposefully availed itself of privileges of conducting

~ actrvrtres there, as requlred to have mlmmum contacts with
: Texas, - : :

[4] exercrse of spe01ﬁc personal Junsdlctlon over nonresident

. msured subsrdrary was not unfalr or unreasonable
'[5] Texas had most srgnrﬁcant relatlonshrp over issue of
k”whether Texas or New Jersey law should apply to insurer's

: clalm, and

[6] rock ﬁnes quahﬁed as “contammants under absolute
~pollutlon exclus1on

| Aﬂir'med.fii ~‘

:Proced"ral Posture(s) On Appeal Motlon to Dismiss
~ for L
. Judgment

ck of ,Personal Junsdlcnon Mo’non for Summary

West Headnotes ‘(2‘7)‘

[y Federal Courts
G Personal jurisdiction
: Whether personal Junsdwtlon can be exercxsed
overa defendant is a questlon of law and subject
to de novo rev1ew

- 12] Federal Courts

k @m Presumptronsand burden of proof

On review of the. denlal of a motion to;’k
dlsmrss for a lack of personal jurisdiction, the
- Court of Appeals must accept the plaintiff’s
uncontroverted allegatlons ‘and resolve in its
favor all conflicts between the facts contained in
the parties’ affidavits and other documentation.

[3]  Federal Courts
&= Summary Judgment

‘ Federal Courts
@» Summary Judgment

The Court of Appeals revrews a dlstrrct court’s
grant of summary judgment de novo, viewing
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51

(6

[71

all facts in the light most favorable to the
- nonmoving party, and afﬁrmmg only if the
: evrdence shows that there is no genume dlspute

as to any material fact and the movant is entitled
to Judgment as amatter of law Fed R Crv P, 56

Federal Courts

e What law governs and chotce of law m

‘ general e
Where relevant the Court of Appeals revxews a '

district court s choice-of-law determinations de
novo, applylng the choice of law rules of the
forum state, ‘

,Constltutmnal Law -
e on-res1dents in general

Federal Courts
& Actlons by or Agamst Nonresxdents :
"Long- Arm" Junsdlctlon :

A federal court ‘may  exercise personal

Junsdletlon over a nonresxdent defendant if
(1) the forum state’s long-arm statute confersf

personal jurisdiction over that defendant; and (2)
the exer01se of personal Jurlsdlctlon comports

- with the Due Process Clause of the Fourteenth .

Amendment U S Const Amend 14,

Constltutlonal Law
@m Non-remdents in general

Federal court _]urlsdxctlon satrsﬁes Due Process 1f k
“two condltlons are met: (1) the nonres1dent must
“have minimum contacts w1th the forum state,

and (2) subj ectmg the nonresident to Junsdlctlon
must be consistent with trad1t1onal notions of fair

play and substantial Justlce U S. Const. Amend

14,

Constitutional Law
P Non-residents in general

s

o fjunsdlctlon

[10]

A specrﬁc
: consnders (l) Whether the defendant has Due

A nonresident defendant’s Due Process
“minimum contacts” may give nse to general or

“ 'spec1ﬁc Jurlsdlctron U S Const Amend 14,

Constitutional Law
em Non-re51dents in general

: Spec1ﬁc personal Junsdletlon can be exerclsed
_over anonresident defendant when a defendant’s
~ Due Process'ininimum contacts with a forum
state are related to the pendmg lawsuit. U.S.

Const Amend 14

personal jurisdiction  inquiry
Process mlmmum contacts with the forum state
ie.; whether it purposely directed its activities

~toward the forum state or purposefully avalled
~1tself of the prwlleges of conductmg act1v1t1es‘
E there; (2) whether the plamtlff s cause of action

anses out of or results from the defendant’s
forum—related contacts; ‘and (3) whether the

exercise of personal Junsdlctlon is fair ‘and

reasonable U. S. Const Amend 14.

Constitutional Law

#» Due proeess
Federal Courts
Presumptlons and burden of proof

If a plamtlff estabhshes the first two prongs of
the three-step analysrs for the specific personal

: Junsdlctlon inquiry, the burden shifts to the
- defendant to show that the exercise of personal

Jtﬁnsdlctlon would be unfair or unreasonable

under the Due Process Clause. U.S. Const.

Amend. 14.
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(131

- with Due Process was cor
of i msurers prima facie case in duty-to-defend’
since insured did not continue to
contest facts underlymg specific Junsdrcuon‘

. aetron

Federal Courts

&= Insurers and insurance
Federal Courts

G Related or afﬁllated entrtres' parent and
subsidiary o ,
Insurer ' sufﬁciently stated that ! insured ~

~ nonresident subsidiary purposely availed itself "

of beneﬁts of Texas forum through its parent

corporatron as requlred for msured to have ‘
‘rmmmum contacts wrth Texas so that federal
court in Texas could exercrse specrﬁe personal

_]urrsdwtlon over it, on allegauons that parent
procured commerc1al umbrella i insurance pohcy

for it through ofﬁcers who had dual roles
with both corporatrons and through Texas-based ,
~ insurance broker '

Constmltronal Law ’
em Due 'ocess '

Federal
o= Werght and sufﬁcrency

~The plalntlff has the burdento make a prirna facie
showmg that the exercrse of personal Jurrsdlctron :

over a nonresident defendant i is proper under the
Due Process Clause if the dlstrrct court rules on
the i issue w1thout an evrdentlary hearlng U.s.
Const. Amend 14

‘ Federal Courts .

g Personal Junsdrctron

: Inactron by nonresrdent msured erther foreclosed

its rrght to invoke hlgher ‘burden of proof
otherwise appheable to Jurlsdretronal facts

or Warved objection entrrely, and therefore
appellate review of issue of whether federal

court in Texas could assert specrﬁc personal
Junsdretron over msured in ‘er consrstent

by renewing issue at summary Judgment or

0 existence

4]

5]

o : lnsured nonresrdent subsidiary by federal court

| 'oth’erw’ise before' judgment was entered. U.S.
Const. Amend. 14; Fed. R. Civ. P. 56.

Federal Courts

e Insurers and insurance
: VFederal Courts e :
B Related or afﬁhated entrtres parent and
subsrdrary

Insured nonres1dent wholly—owned subsidiary
‘purposely directed its activities toward Texas,
as forum state or purposefully -availed 1tself
of prxvrleges of conducting activities there, as
requlred to have mrmmum contacts thh Texas so
that federal court 1n T exas could exercrse specrﬁc

: thro: h oﬁ‘rcers who had dual roles Wlth both
‘ ‘corporatrons

Constitutional Law

= 'lnsur'ers and insurance
Federal Courts
ew Insurers and insurance

Federal Courts ‘
- Related or afﬁhated entities; parent and

| subsrdlary

Exercrse of speclﬁc personal Junsdrctron over

in Texas in action over envrronmental claim

in New Jersey was not unfair or unreasonable,

and therefore Due Process Clause was not
vrolated since two of subsrdrarys most senior
ofﬁcers ﬁlrved and worked only short drive

: ﬁorn cou house, one of them was person

wrth unlimited authorrty over insurance issues
in dlspute lawsuit concerned mterpretatron
of commercral umbrella pohcy, environmental
damage already had been remedied, and policy

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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17]

18]

had been negotlated brokered and 1ssued in
Texas US Const Amend 14

Constltutlonal Law

o= Non-remdents in general

 When consrderrng whether the exercrse of

perscnal Junsd ction over a nonresrdent
defendant is unfalr or unreasonable under

the Due Process Clause, a court S assessment;
‘balances (l) the burden on the nonres1dent‘
- t, (2) : ‘,(3)5"
the plamtrff ’s mterest in securmg rehef (4) the
interest of the mterstate Judrcral system in the

'S ymtere S,

etﬂcrent admmrstratron of Justrce and (5) the
shared mterest of the several states in furthermg
fundamental socral pollc1es U.s. Const Amend
14. B

Contracts “ k

& What law governs

When a contract contams no cho1ce-of lawk'

- provrsron and no statute mdlcates Whlch law to .
: apply, Texas courts apply the law of the state S

Whrch with respect to that issue, has the most
srgmﬁcant relatlonshrp to the transactlon and the
partres

Contracts F

: % What law governs

k The factors to be taken mto account 1n

deterrmmng whether there is a “srgmﬁcant
relatronshlp under the test used in Texas for

resolvrng choice of law 1ssues ansmg from

- contract claims are: (1) the needs of the mterstate
~and mternatronal systems, (2) the relevant

policies of the forum; Q3) the relevant. pohcres of
 other interested states and the relatrve mterests of

those states in the determm
issue; (4) the protectron of Justrﬁed expectatrons,
(5) the basic polrc1es underlylng the partrcular,r
field of law; (6) certainty, predrctablllty, and
umformrty of result; and (7) ease in the

e
S @w What law governs i

: ‘[201

 determination and ‘application_korf the law to be

applied. Restatement (Second) of Conflicts § 6.

Contracts

k‘When resolvmg a choice of law issue arising
‘from a contract claim, a court in Texas will

consrder the place of contractmg, place of
contract-negotratron, place of performance, the

~locatron and subject matter of the contract
~and the pames dormcrle resrdence natronahty,
'place of i mcorporatlon and place of busmess

Insurance ,
aw Envrronmental coverages or exclusrons s

Texas had most s1gn1ﬁcant relatronshrp in duty-
o-defend case over issue of whether Texas
or New Jersey law should apply to msurers
bsolute pollutron exclusron precluded
T nonresrdent msured subsrdrary
0] s umbrella insurance pohcy
'k*"‘urrence that gave rise to underlymg

N New Jersey“pollutron case, and therefore Texas

. law applred to claim, since pohcy had been :

[21]

knegotrated brokered and 1ssued in Texas,

Texas court would not grve werght to locatlon
of 1nsured risk because polrcy was national
in scope, Texas parent corporatron s Justrﬁed
expectatrons, as purchaser would be met by

:applrcatron of Texas law and New Jersey’s
' ‘]mterest was small because cleanup already had
taken place :

Insurance

k @e Choice of Law Rules

Insurance .
aea Place of contractmg or performance

‘The place of contractmg, not the place

of the underlymg 1nc1dent is the dominant
consrderatron for choice of law in an insurance-
coverage dispute in Texas; grvmg controlhng
weight to the location of the insured risk
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(23]

[24]

[25]

: ,Under Texas law,

would potentlally subJ ect an 1nsurer through one ‘

contract, to the laws of numerous states on issues

‘that are rnore appropnately determmed by the\
k state ] law that promulgated the pollcy form at
‘ 1ssue ‘

Insurance -
B Lrablhty Insurance

Insurance : i
%%m Envrronmental coverages or exclusrons

When con51derrng cholce of law in a llablhty

‘1nsurance coverage dlspute in Texas a state
‘mterest in whether any settlements or
s are pard by the 1nSured or mstead o
by its insurers, or in regulatrng the scope of
- a pollutron exclusron clause contamed in an

insurance pohcy 1ssued in a drfferent state,

: especrally where the harms have been remedred

Insurance

o= Apphcatron of rules of contract constructron

Contracts
&= Language ot‘ contract

The prrmary concern of a court in construmg a

written contract under Texas law is to ascertain

the true intent of the partres as expressed in the
1nstrument

Insurance
L Plarn, ordmary or popular sense of language

e Under Texas law, the terms used in an insurance

policy are given their plain, ordinary meaning
unless the polrcy itself shows that the parties

intended the terms to have a drfferent technlcal ‘

meaning.

1nsurance pOllCleS are o
govemed by the rules of mterpretatron andp ,
‘ _constructron whrch are applrcable to contracts
, generally ' ‘ ‘ :

@ [26] Insurance

e am Deﬁmtrons in pohcres

: When tenns are deﬁned in an insurance pohcy,
' those deﬁmtrons control the 1nterpretat10n of the
2 pohcy under Texas law

[27] :Insurance

S e Pollunon ;
Rock ﬁnes generated by insured's rock-
crushmg : actrvrties that were accrdentally
""dlscharged' into New Jersey stream quahﬁed
kk “as ¢ tarmnants under absolute pollutron
exclusmn in commercral umbrella insurance
‘pohcy under Texas law, since those fines
changed flow and contours. of stream, 1nclud1ng
areas used for trout spawning, and physically
covered micro and macro invertebrates that
, ;served as food source for ﬁsh and other species.

CNJ. Stat Ann §58 10A- 3(n)

Appeal from the Unrted States Drstnct Court for the Northern

‘Dlstnct of Texas, John H McBryde u. S District Judge

: Attorneys and Law Flrms

Nma Cortell Chnstopher nght Dallas, TX, Leslie Conant

: kThorne, Attorney, Austin, TX Mark R Trachtenberg,
Houston, TX Haynes & Boone, L. L P., John Russell Hardin,

Esq Perkms Coie, L.L. P, Dallas, TX, for Plalntrff—Counter

~ Clarmant-Appellant

James Pio Ruggeri, Myles D. Morrison Edward Parks, II,
Shlpman & Goodwin, LLP, Washmgton, DC, Robert G.
Dees Esq LevonG Hovnatanian, Martrn Drsrere, Jefferson
& Wlsdom, LL. P Houston, TX, for Counter Defendant—

: Appellee Great American Insurance Company.

kBefore OWEN, Chief Judge, and JONES and STEWART,
g Crrcult Judges
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Opinion ‘
EDITHH JONES C1rcu1t Judge

*1 The 1ssue ralsed here is Whether an unplanned d1scharge

of “rock fmes pellets produced durmg the course of quarry -
= operatlons, is covered by a company’s umbrella insurance
policy or excluded by a pollutlon exclusmn Great American

- Insurance Company (“GAIC’ ’) sought a declaratory Judgment :

that it is not requlred to defend or 1ndemn1fy Eastern
k 'Concrete Matenals Inc (‘Eastern Concrete ) because of
a pollution exclusmn in its insurance pohcy T he federal

district court denied Eastern Concrete s motion to dismiss for

lack of personal Junsdxctlon and granted ‘GAIC’s motion for

summary Judgment Eastern Concrete tin ely appealedj After .

careful review, we AFFIRM that federal e

andAFFIRM the dlstrlct courtsgrant‘ f summary Ju gment; Lo :

: BACKGROUND ~ o
~ Eastern Concrete isa New Jersey corporatlon that operates
: rock quames in New Jersey Itisa wholly—owned subsrdtary

of U S. Concrete, a Delaware corporation with its pnnclpal

place of business in Euless, Texas Given the overlappmg

leadershrp between Eastern Concrete and U.S. Concrete, at
least two of Eastern Concrete s ofﬁcers———:ts presrdent and

secretary——-llve in Texas where they also serve as ofﬁcers for
US. Concrete S .

U S. Concrete purchased a commercral umbrella 1nsurance
pohcy (“GAIC Policy”) for 1tself and more than sixty
subsidiaries, 1nclud1ng Eastern Concrete from GAIC, an
‘Ohlo Corporatlon The GAIC Pohcy, whlch prov1des

natronw1de coverage to the named 1nsureds was negotlated :
brokered, ‘and 1ssued in Texas. U. S. Concrete does
not typlcally maintain insurance to cover envrronmental‘
liabilities. True to form, the GAIC Policy mcludes an

absolute pollutron exclusion:”

Thisk insurance does ot apply to:

Any habxhty, including, but not llmrted to settlements
-judgments, costs, charges expenses, ~ costs of
‘inveStig‘at’ions;k or the fees of attorneys, experts, or
consultants arising out of or in any way'related to: -

1. The actual, alleged or threatened presence, discharge,
dispersal, seepage mrgrattcn release or escape of
pollutants however caused

-2, Any request demand or order that any “Insured” or

: others test for, morntor, clean up, remove, contam treat,

= detoxrfy, neutrahze or m any way respond to or assess
the effects of “pollutants :

 This exclusion will apply to any liability, costs, charges or
expenses, Or any Judgments or settlements arising drrectly
or 1nd1rectly out of pollutlon

"As used m thrs exclusmn pollutants means‘ any SOIid

5 ‘matertal kmcludes materzals whzch are mtended to be or

have been recycled recondztzoned or reclaimed. (Emphasrs
added) ‘

The partles dlspute whether this pollution exclusion apphes
to the followmg facts

At it's rock quarry in Glen Gardner, New Jersey, Eastern
Concrete “dnlls and blasts large pieces of stone off of the
face of [a] roek formatlon The stones are crushed and
sereened “to produce dtfferent srzes or gradatrons of stone.”

‘The smallest partlcles are called rock ﬁnes ” Rock fines are

often collected by bemg washed off larger stones and gathered

into setthng ponds, after whlch they are removed, dried, and

stockplled on s1te to be used at the quarry or sold.

k *2 In July 2017 Eastern Concrete, antlclpatmg substantlal

rain, began to lower the water levels in its settlmg ponds
by pumpmg water, pursuant to a valid permit, into the
nearby Spruce Run Creek. Unfcrtunately, the quarry manager

acc1dentally failed to shut off the pumping before the stone

fines from the bottom of the settlement ponds began to be
: pumped into Spruce Run Asa result “substannal amounts
of rock fines” (up to two feet in some places) were released

into Spruce Run Creek, causmg ‘physical damage to the
stream and stream bed by changing the flow and contours of
the Stream Upon dlscovermg the damage, the New Jersey
Department of Envxronmental Protection (“Department”)

' W&ﬁ?&ﬁ?&t © 2020 Thomson Reuters. No claim to original U.S. Government Works. , s
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issued “Notices of Violation to Eastern Concrete requlrlng k'

it to remove the rock fines and take preventlve measures to
stem their n'ugratlon downstream The Departme

i mcludmg the New Jersey Water Pollu‘no Control Act

Eastern Concrete undertook the prescnbed remedlatron

msurance broker and demanded relmbursement for the costs

of removmg the rock ﬁnes and of defendlng the clarm
In response, GAIC ﬁled a declaratory Judgment actlon

the federal surt The federal dlstnct court rejected Eastern
: Concrete s subsequent motion to drsmlss for lack of personal

urlsdlctlon and, after. GAIC moved for summary Judgment ‘

conﬁrmed that the absolute: pollutlon exclusron apphed

: Eastern Concrete trmely appealed these adverse Judgments "

STANDARDS OF REVIEW

1 [2] “[W]hether personal Jurrschctlon can be exerc1sed

over a defendant is a questlon of law and sub)ect to de novo

_ review. “? ) re ChmeseManufacturedD;ywall Prods Lzab

ng , 742 F.3d 576, 584 (Sth Cir, 2014). “The plalntrff has

the burden to make a przma facze showmg that personal

: Junsdrctlon is proper Monkton Ins. Servs., Ltd V. thter

768 F.3d 429,431 (5th Cir. 2014) (emphasis added). “We must

accept the plamnff ’s uncontroverted allegatrons, and resolve
in [its] favor all conﬂlcts between the facts contamed in the

’” %%

partles afﬁdavrts and other documentatlon Id. (quotmg

-~ Revell v Lza’ov, 317 F. 3d 467, 469 (Sth Cir. 2002))

[3] 4] ThlS court. “rev1ew[s] a drstrlct court’s grant of

summary Judgment de novo, ... view[ing] all facts in the lxght

- most favorable to the nonmovmg party, and afﬁrm[mg] only

if the evidence shows that ‘there is no genuine dispute as
to any materral fact and the movant is entitled to )udgment

as a matter of law

2011) (quoting FED. R. CIV. P. 56(a)). Where relevant, this

ent also found i in thls case Texas 2 %\%R R. Mgmt Co v CFS La Mzdstream

Eastern Concrete liable for v101at1ng various state statutes - Co 428 F3 cl 214, 221_22 (5th Cir. 200 5)

1n the Northern Drstnct of Texas seekmg adeclarat' on_

 with ‘traditional notio

: may gwe rise to general or specrﬁc Junsdrcnon See |
N ‘care, Ltd V. Insta-Mth Inc., 438 F.3d 465, 469 (5th Cir.

'\-»;.;'Estate of Bradley ex rel Sample‘
v. Royal Surplus Lines Ins. Co., 647 F.3d 524, 528 (5th Cir.

; court rev1ews a dlstrlct court S chmce-of-law determmatrons
dei novo, applylng “the ch01ce of law rules of the forum state,

: DISCUSSION
It then notlﬁed GAIC of the mcldent through its. lexas‘ o
, I Personal Junsdlctlon.

[71 A federal court “may exercise personal

56

: Junsdlctlon over a nonresrdent defendant lf (l) the forum

w1t the Due Process Clause of the Fourteenth

‘ ensprung V. Oﬁfshore Tech Servs :

 Ine,, 379 F.3d 327, 343 (Sth Cir. 2004). “In this case, these

two mqumes m mto one because the Texas long-arm
‘statute pernuts the exer01se of _]unsdrctlon overa nonresrdent

. defendant to the fullest extent allowed by the United States

~Const1tutron b ? 1d. Federal court Junsd1ctron satlsﬁes Due
',Process if two condltrons are met: “(1) the nonresident

must hav' mmlmum contacts wrth the forum state, and (2)
subJectlng the nonre 31dent to Jurlsdlctron must be consrstent
: of falr play and substantlal Justlce

Id(quotlng ‘,’Asarco Inc v Glenara Ltd 912 F2d

(ol

: 784, 786 (Sth Cn 1990)) A defendant’s “mtmmum contacts

- Luv

2006) Because we agree with the dlstrlct court that specific

: Jurlsdlctlon exrsts, we need nct address the partles arguments

about general ]unsdwtlon ,

‘*3 [8] ‘[9] [10] Specrﬁc Junsdrcnon arises when a
defendant s mmlmum contacts w1th a forum state are related

to the pendmg lawsult. %ﬁg]d. at 469.

This circuit applies a three-step
analys1s for the speclﬁc Jurlsdlctlon
' inquiry: (1) whether the defendant
has minimum contacts with the
 forum state, i.e., whether it purposely
. d1rected its activities toward the forum
 state or purposefully availed 1tself of

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7
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the privileges of conducting activities
there; (2) whether the plaintiff’s cause
of action arises out of or results
'from the defendant’s forum-related
r contaots' and (3) whether the exercrse :
of personal Junsdrctlon 18 farr and .
reasonable s ‘

‘ %&%Monkmn Ins Servs., 768 F 3d at 433 (quotmg
V. Hehcopteros Atuneros, Inc., 472 F.3d 266, 271 (5th Cir.
2006)). If a plamtrff estabhshes the ﬁrst two prongs the
burden shlfts to the defendant to show that the exercrse of

; began by notrng Eastern Concrete s contacts w1tn Texas :

First, GAIC “plausrbly posrt[ed] that the [GAIC Pohcy] was
procured on behalf of Eastern Concrete by or through its

~president or secretary or both actrng in Texas ? Next, the‘ :
k GAIC Pohcy contamed many Texas—specrﬁc ‘features for

mstance 1ts “Forms and Endorsement Sehedule includes
46 endors ‘ :
~ relevant stc

Pohcy dlrects 1nsureds to contact the Texas Department of
‘Insurance if they have complamts or need further mforrnatron '
Frnally, Eastern Concrete contacted a Texas 1nsur nce broker .
for assrstance in seekmg coverage under the GAIC Pohcy
for the Glen Gardner rncrdent Based on these contacts, the
drstrrct court concluded that Texas was an approprlate forum

for adjudreatmg GAIC s declaratory Judgrnent actron o

Plvotal to thls Junsdxctronal holdmg was the dlstrlct court s

Jobservation that “a corporatron can purposely avarl itself
and its

of the benefits of a forum through its. agents
deterrnmatron that GAIC “plausrbly posrt[ed] that the

insurance was procured on behalf of Eastern Concrete by or

through its resident or secretary or both Eastem Concrete

zSezférth |

showmg of sers:

TestAmertca ne. 564F3d 386, 399 (Sth Clr 2009) Further
-oat that stagk %,

: 'based p ent company to engage on its behalf

“Texas

; iby the drstrlct court should have been attrlbuted to Eastern

‘.[rtself_l creates Wlth the forurn State”) And th1s smgle
‘contact——— commumcat[mg] wrth a Texas insurance broker
. ‘for assrstance in seeking coverage

s T

—is insufficiently
purposeful actron wrthm the Jurrsdlctron accordrng to Eastern
Concrete

*4 [12] Eastem Concrete S arguments fail to aecount for the
proce' ural posture in whrch we review Jurlsdretlon here. It
is estab ;lShed that a plamtrff need only make a przma facie

,ourts are requlred to credrt the plamtlff’

uncontroverted allegatrons ~Alpine Vew Co.v. Atlas Copco

'kk'AB 205 F3d 208 215 (5th Cir. 2000) The district court

accordmgly credrted GAIC S allegatrons that “[i]n or before
2016, Eastern Concrete engaged or authorlzed its Texas-
.an 1nsurance
agency‘h nsed by and operatrng w1th1n the State of Texas :

kmsurance agencythen “negotrated and procured the [GAIC] :
Policy on behalf of U.S. Concrete and Eastem Concrete

- 'w1th1n the State of Texas 2o

For twO reasons, ‘Eastern Concrete’s objection to the court’s

order resting on these allegatio'ns‘ is ill-founded. First,
although Eastern Concrete maxntalns that neither it nor its

. oﬁlcers‘ played a role in procuring the GAIC Pohcy, the

company s afﬁdavrts proffered in support of thrs assertion

~ failto controvert GAIC s allegatlons Affidavits from Eastern
‘ Concrete s officers stated that they do most of their work

for Eastern Concrete from New Jersey. But the aﬂidavrts do
not. foreclose the possibility that Eastern Concrete’s officers
played a role in the procurement of the GAIC Policy in
'do they state that U S. Concrete acted alone in

takes issue with thrs conclusion. It contends that 1t never
authorized Us. Concrete to act as its agent to procure. the

GAIC Pohcy And to the extent its ofﬁcers living in Texas
were mvolved Eastern Concrete rnsrsts that when in Texas,
they were acting solely in their capacrty as officers of U.S.
Concrete. By this logic, only one of the contacts drscussed

requestin ga Texas—based insurance broker to obtaln the GAIC

: Pohcy, much less that Eastern Concrete failed to authorize or

approve its parent s obtamrng that policy. The afﬁdavrts do
not controvert the prtma Jacie case.

WESTLAW © 2020 Thomson Reuters. No claim to original U.8. Government Works. | ‘ 8
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‘(13] Second because Eastern Concrete drd not contmue

to contest the facts underlyrng specific Junsdrctron by
renewmg the issue at summary Judgment or otherwrse before N
judgment was entered, such inaction either “foreclose[d]k;

the defendant’s right to mvoke the hlgher burden or proof r
~1ts contacts wrth Texas are not related to the core 1ssue in: -

. ;tlns case,‘
,,Mullms 564 F 3d at 399 Thrs court s

k app ellate revrew 1$ therefore conﬁned to the exxstence Of the : extent that Eastern Concrete s contacts wrth Texas are linked

to the- procurement and enforcement of the GAIC Policy, this

otherwrse applrcable to Junsdlctronal facts »Or walve[d] the

; Obj ectlon entrrely

o przma faciecase. U Id.

[14] Because 'GAIC sufﬁcrently alleged

k - without
: contradiction, that Eastern Concrete procured or authorrzed i
~US. Concrete to procure, the GAIC Pohcy, we move on to
cons1der the elements of specrﬁc Jurrsdrctlon Imtlally, as to

, *5 For similar reasons, thrs lawsuit “arises out of or

results from Eastern Concrete s “forum—related contacts

“’V';Monkton Ins Servs, 768 F3d at 433 (quotmg

‘Sezferth 472 F3d at 271) Eastern Concrete argues that

the drscharge of rock fines in New. Jersey That
lfms is an msurance coverage dlspute To the

lawsuit concerning the GAIC Pohcy arises out of or results
from” those contacts :

[15] [1 6] At the ﬁnal step, Eastern Concrete must show that

the exercrse of personal Junsdrctron is unfarr or unreasonable

: “(1)‘ the burden on the nonresrdent

Concrete contends that the' sole act of procurrng the GAIC'

 this case, however, we agree wrth the drstnct court: Eastern
Concrete could have ¢ reasonably antrcrpate[d] bemg haled
r mto cou

polrcy See World-Wzde Volkswagen Corp % Woodson,

444 US 286 297 100 S Ct 559 567 62 LEdZd 490 -
: (1980) 2 As the drstrrct court observed GAIC plausrbly77 k

posrted that Eastern Concrete engaged or authorrzed U S.
Concrete to engage, a Texas rnsu ) e broker to procure the ‘~

GAIC Pohcy T he polrcy was pur 'ased in Texas to beneﬁt -

Eastern Concrete, and Eastern Concrete S coverage claim was

later pursued by the same Texas broker that secured the GAIC ’

Pohcy Moreover, the GAIC Polrcy was drstmctrvely Texan.

Since any dispute. between us. Concrete and GAIC over
the policy would have compelhng tres to Texas it stands to
reason that the subsrdrary s ties mirror those of the parent It
cannot be ard that Eastern Concrete s contacts w1th Texas,

were random, fortultous, or attenuated,’? See‘ " Inve Chinese

Manufactured Drywall Prod. Liab. Litig., 742 F.3d at 588

(quoting %%%Burger King Corp. vk.kRu‘dzkeWicz, 4’71 U.S. 462,
475, 105 8. Ct. 2174, 2183, 85 L.Ed.\2d‘528 (1985)).

o mterest;mu se
‘ Judlcral system in the efﬁclent admrnlstratron of justice, and

pohcy, it properly attnbute d to 1t would b msufﬁclent “ (5) the shared mterest of the several states in furthermg

to show purposeful ava1lment Under the specrﬁc facts of "

in Texas to htrgate coverage under the GAIC ‘

b unreasonable

‘ofCal~—US

ant (2 the forumstates mterests (3) the plaintiff’s
mg relref (4) the interest of the interstate

fundamental socral pohcres 2 %Luvl\f *care, 438 F.3d at 473.

,Eastem Concrete presents several arguments why the
exercrse of personal Jurrsdrctlon in Texas was. unfair and

These arguments are unpersuasrve . As GAIC \
pomts out the most 1mportant factor is the burden on the

defend‘ t,’see L Brzstol Myers Squzbb Co B Superzor Court
137 8. Ct. 1773 1780 198 L.Ed.2d
395 (2017) (notrng that the pnmary concern” is “the burden
on the defendant”) The burden here is minimal because

Eastern oncrete s “two most senior ofﬁcers live and work

~a short drlve from the courthouse and one of them Mr.
] olas is by Eastern Concrete s own desrgnatron a person w1th

unhrmted’ authorrty over the rnsurance issues in dispute.”
In addmon because the damage from the rock fines has

' already been remedied, New Jersey s interest in the dispute
is relatively small as indicated by the New Jersey court’s
- wrllmgness to stay its action pending resolution of this case.
Thus, itis both fair and reasonable for Texas, the state where o

the GAIC Policy v was “negotiated, brokered and issued,”
be the forum for a lawsuit that “concerns mterpretatron of
that pohcy The district court properly exercrsed personal

Jjurisdiction.
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o 1ssue to be resolved that is, whether the absolute pollutlon

IL Summary Judgment

Applymg Texas law, the district court held that the GAIC;‘C‘
Policy’ s pollutlon exclusion barred coverage i in this case On
‘ appeal Eastern Concrete challenges both the choice of law
‘ and the court’s mterpretatron of the pollutron exclusron Each 7

eontentron wrll be addressed mtum e

1 Texas Law Govems thzs Dtspnte. o
[17] [18]

provision and no statute 1nd1cates whrch law to apply, Texas .
courts apply the “law of the state which, wrth respect to that

issue, has the most s1gn1ﬁcant relahonshlp to the transactmn

and the partres

(SECOND) OF CONFLICT OFL

: , AWS§188(1) AM'LAW‘
~ INST. 1971)). Todectdewhrchsta as “th

“ relatronshrp, Texas courts consrder the followmg factors} o

*6 The needs of the mterstate and mternatronal'systems o

. The relevant polrcres of the forum, o

Co hc relevant pohcres of other mterested states and the

~ relative mterests of those states in the determmatron of
the partrcular 1ssue, ,

« The prctectlon of Justrﬁed expectatrons,
. The basrc pohcres underlymg the parttcular ﬁeld of law,

. Certarnty, predrctabrhty, and umformrty of result and

. Ease in the determmatlon and apphcatron of the law to

be apphed

%g%gld at 54 (quoting RESTATEMENT (SECOND) OF
CONFLICT OF LAWS § 6). Courts will also consrder the
place of contractmg, place of contract-negotlatron place of
performance, the location and subject matter of the contract;
- and the partles domrcrle, resrdence, natlonahty, place of

: ~-1ncorporatron, and place of busmess.«
RESTATEMENT (SECOND) OF CONFLICT OF LAWS §
188(2))

[20] ‘Citing these p_rinciples,k the district court held that

“Texas has the most significant relationshipto the substantive

exclusron precludes msurance coverage.’ ” In support the

',court observed that: the GAIC Policy “was negotrated
lbrokered and 1ssued mTexas” “Texas courts would not give

Werght to the locatlon of the msured ns because the policy

s natlonal in scope Us. Concrete s Justlﬁed expectatlons
as purchaser “would be met by apphcat1on of Texas law”;

[19] When a contract contams no chorce-of—law I

Maxus Etpl Co v Moran Bros Inc .
817 S.W.ad 50, 53 (Tex 1991) (quctmg RESTATEMENT -

o place of con ‘ac

‘ apphcatron of i rnsurance pohcres
~what contacts the state has w1th the 1nsurance dlspute, and‘

‘k '~not wrth an underlymg lawsult ”)
‘ ~TravelersLloyds[ns Co., 145 S.W.3d 337, 344-46 (Tex. App.

d at 53 (quotmg, _.or

~ and New Jersey’s interest is small because “the cleanup has
. ‘already taken place” We agree wrth the district court. :

n srppyfrt of its. argument that New Jersey law. should apply,

' East =rn~Concrete hrghhghts only two of the relevant factors. k

Accordmg to Eastern Concrete, “New J ersey .hasan interest
in assurmg a New Jersey pohcyholder is not wrongly denied
'funds to reparr the State s property 2 Moreover because it
1s not a "ex‘ corporatron, Eastern Concrete asserts that

k :‘ 'warts its Justrﬁed expectatlon

[22] Contrary to Eastern Concrete s assertrons, the
cting, not the place of the underlymg incident;
is the domlnant consrderatron for chorce of law in an

msurance—coverage drspute See LSt Paul Mercury Ins.
Ca v Lexzngton Ins Co.; 78 F3d 202 205 (5th Cir, 1996)
(“[W]hen the issues of a case requrre the constructron and
the relevant inquiry is

';;s.lReddy Ice Corp v,

——-Houston [l4th Drst ] 2004 pet. denred) (similar). As GAIC
point S out “grvrng [controlhng] werght to the location of the
msured rrsk would potentlally subJect an 1nsurer through one

» contract, to the laws of numerous states on 1ssues that are more

appropnately detenmned by the state s law that promulgated

the pohcy form at issue.” E;?‘Reddy Ice Corp., 145 S.w.3d
at 345, In addltxon, especrally where the harms have been

o remedred a state “has little interest in whether any settlements

ments are paid by [the msured] or mstead by its
1nsurers‘ or in regulatlng the scope of a pollutron exclusion
clause contained in an msurance pohcy issued in [a drfferent

state] 2 %@Id at 346. In sum, the district court correctly
applied Texas law. :
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- 2. The Pollution Excluswn
R [23] [24] [25]

pohcres are governed “by [the] rules of mterpretatlon and

: ‘constructlon whrch are apphcable to contracts generally

' Nat ’l Unzon Fzre Ins Co of Pzttsburgh v CBI Indu .{:lnc ,

907 S W2d 517, 520 (Tex. 1995) “The primary concern“of o

a court in construmg a wntten contrac s f
true mtent of the partles as expressed 1n the mstrument »

L1 “The terms used m the pohcy are given thelr plam
ordmary meamng unless the pohcy 1tself shows that the
'partres mtended the terms to have a dlff'erent technlcal

o ‘concludmg that they are ends our analysrs

reasomng that rock ﬁnes became

andan “irritant or COntaminant"or (2) otherwise qualify as an
‘irritant or contamrnant Rock fmes are neither.” (Emphas:s :

[26] Under Texas law, 1nsurancqn orlgmal) We take on the question of whether rock fines
,are contammants because, as Eastern Concrete concedes

5 .

ijkEastern’“Co‘rICrete‘ 'contends that “[r]OCk fines are Simply,
‘ small parttcles of rock,” ” and thus *“are not dangerous
‘and “do not .

contammate ” To hold otherwrse Eastern
Concrete cau‘nons would be to adopt the district court’s
contammants When

“they were dlscharged and dlspersed where they drd not

~mean1ng 2 %”@Am Nat’l Gen Ins Co v Ryan, 274 F3d~ - Lo

| 128SW3dZIl 2419(rexf‘2 3). Neither par
the relevant pohcy terms are mblguéus; o

[27] Applylng these pnncrples the dlstrlct court concluded
'that rock ﬁnes are pollutants under the GAIC Pohcy and,
thus that GAIC had no duty to defend or mdemmfy Eastern'
Concrete By way of remrnder the GAIC Pollcy s pollutron ‘

exclusmn;bars coverage for hablhty ‘arising out of or in any;‘

way related to. dlscharge, drspersal seepage, rmgratlon,,
release or escape of pollutants oy “Pollutants” in turn,
is defined as “any solid, hquld 1mtan' 1
mcludmg, but not lmntcd to .. Wi te matena 2 whrch“‘
r“mcludes materlals whrchk are 1ntended to be or have
‘been recycled recondmoned or reclal i”'After explammg :

how rock fines are generated the drstrlctcourt deterrmned

that rock ﬁnes are “waste matenal generated in the rock

crushmg process because they are “materials intended to

“be reclalmed Moreover, the rock ﬁnes “became 1rr1tants or

contamrnants when they were dlscharged and dlsperscd where ‘
, they d1d not belong If this were not so, the dlstrlct court
reasoned “New Jersey would not have requlred remedlatron
and Eastern Concrete would not have been sanctloned for
v1olat1ng New Jersey S Water Pollutlon Control Act. (citing
NJ. STAT. ANN § 58:10A-3(n), whlch hsts “rock sand
[and] cellar dlrt” as “pollutants”) ‘

Eastern COncrete challenges this result on appeal, ‘contending?
that “[t]o fall w1thm the definition of ‘pollutants’ under the

exclusion, the rock ﬁnes must be either (1) a Waste material’ ,

~or could not cause envxronmental damage
C’o W Domzmon Expl & Prod Inc 351 F3d 642 6351 (5th

‘, Clr 2003) ' : ~

Ontammant . ‘

g We agree that Cleere Drzllmg Co. is mstructwe The
Tdeﬁm’uons of “contarmnan 2 this court adopted in that‘

‘that rock and snmlar materlals are contammants for purposes
of the absolute pollutron exclusxon ” In support GAIC 01tes
Cleere Drzllmg Co., where this court determmed that “salt
water, sand, and dnlhng mud” were contammants under a
contractual pollutron exclusron even assummg they “dld not

Cleere Drilling

case are partrcularly helpful ‘The court ‘noted that “Black’s

: Law chtzonary deﬁnes contamrnatron as a ‘[c]ondltron of

1mpur1ty resultmg frorn mrxture or contact with forelgn

N substance nr Id (alteratron in orrgmal) (quotmg BLACK S ‘

LAW DICTIONARY 318 (6th ed. 1990)). The court also
cited Websters T hzrd New Internatzonal chtzonarjy, which
“deﬁnes the verb “to contammate as ‘to soil, stain, corrupt,
or mfect by contact or assocratlon . to render unfit for use
by the 1ntroductlon of unwholesome or undesrrable elements.’

» Id, (alteratlon in original) (quotmg WEBSTER’S THIRD

'NEW INTERNATIONAL DICTIONARY 491 (1986)).

Rock fines do not fit either definition when we ask whether

, they aﬁ'ected the quahty of the water in Spruce Run

Creek. Perhaps rock fines were “undesirable elements” when
drscharged,mto the creek But they did not “mix’ * with the
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creek in a way that made 1t nnpure ” Nor drd they “soﬂ stam ,
corrupt, or infect” the. creek or render [it] unfit for use i To‘
the contrary, according toa notlce 1ssued by the Department
shortly after the mcrdent the rock ﬁnes posed “no threat to
drrnkmg water, nor to anyone who would use the area for

ﬁshmg nor to the ﬂsh that they mlght catc

But when we look at the ett‘ects on the overall ecosystem, P
: rock ﬁnes are contammants Eastern Cor rete’ sown counsel,

- described the mcldent as pumpmg “a deleterious substance

resultmg ina negattve 1mpact toa trout producmg stream and
a documented habttat for threatened or endangered species.”

And Eastern ‘Concrete’s expert explamed that the incident

chang[e]d the flow and contours of the stream mcludrng o c
g All Cltatlons

areas used for trout spawmng and hysrcally cover[e]d the

micro and macro mvextebrates that serve as a food source for :
fish and other specles 2 The rock ﬁnes 1n short “render[e]d:

Footnotes

* [the creek] unfit for use” as a habitat for trout'and other
species. This explains why Eastern Concrete was required to

i remove the rock fines frorn Spruce Run Creek. 6

We thus conclude that rock ﬁnes quahfy as contammants

. ,‘under the GAIC Pohcy Summary Judgment was therefore
appropnate

CONCLUSION

The drstrxct court correctly exerclsed Jurrsdrctlon over Eastern
Concrete and properly granted summary Judgrnent We
accordlngly AFFIRM

. F 3d 2020 WL 254822

1

Eastern Concrete atso notlf ed rts prlmary msurer ACE Amerlcan lnsurance Company (“ACE”) of the same claims. ACE
‘ concluded there was coverage under lts polncy However the Glen Gardner rncrdent cost Eastern Concrete over $2
mrlhon exhaustlng ltS $1 mulllon pollcy wnth ACE : ~ oo ~

m Eagle Ins. Co v Teague-Strebeck Motors, Inc No. ClV A3 960V-2902P 1997 WL 452948 at *5(N.D.

: Tex Aug 5, 1997) (“One who merely purchases msurance from an insurer resudmg in the forum state does not, by the

purchase through an lntermedlary, subject hrmself to the junsdlctlon of the courts of the insurer's state M.

‘The partles drspute the signlﬁcance of u. S Concretes contacts with Texas Eastern Concrete argues, inter alia, that
ceven assumlng u. S Concrete was actlng as Eastern Concrete s agent u. S Concrete s conduct lS of no junsdlcttonal

,Dalmler AG V. BaUman, 571 U S.

..'Bauman only analyzed general Jurlsdlctlon——and Bauman '
may be relevant to the exrstence ot specrf" c jurlsdlctlon” and that “a

‘corporatxon can purposefully avanl |tself of a forum by drrectlng lts agents or drstnbutors to take actlon there . ?’% 571U.S.

v 'Walker Ins Servs v. Bottle Rock Power Corp 108'

‘S W. 3d 538 549 n.4 (Tex App 2003) (“For purposes of personal Junsdlctton the actlons of an agent may be attnbuted

Accorcllng to Eastern Concrete “Texas has vrrtually no mterest in resolvmg an msurance dtspute between two out-of-
state partles based on conduct and damage occurrmg in New Jersey, GAIC’s interest in the appllcatlon of Texas law is
minimal, as evrdenced by its failure to include a chorce-of—law clause |n its insurance pohcy, the mterstate judicial system
is best served by the resolution of this dlspute in New Jersey, where a state court proceedlng Jis currently stayed pending
this appeal and the two states share an mterest m furthenng the reasonable expectatlons of polrcyholders who file

GAIC does not argue that the rock fmes are “lrntants Consequently, we do not consrder that term of the pollcy See

Unlted States V. Charles 469 F. 3d 402, 408 (5th Cir, 2006) ("lnadequately brlefed issues are deemed abandoned.”).

But cf
3
,slgnn‘” cance because 3unsdrctton-b y ‘gency theorces are dubrcus in the wake
117, 134S Ct 746 187 LEd 2d 62 _‘2014) Notso. ‘
, |tself acknowledged that “[a]gency relatlonshlps
at 135 n 13 134 S Ct. at 759 n. 13 (emphasrs ll'l ongmal) cf
~ tothe pnncrpal ",
4
: clarms based on injuries sustalned in therr home states
5
6

Cf. Cleere Dnllmg Co 351 F.3d at 651-—52 (“lt is equally lndlsputable that these substances were undeswable elements’
that rendered the surface area solled stamed |mpure and almost certainly unfit forits intended use, If thlS were not true,
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we ask rhetorically, why would Dommnon have spent hundreds of thousands of dollars on the expedsted removal of those
; substances, and in addmon have paid the Iandowner a cash settlement for surface damages’7")
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