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|IMARK A. NITCZYNSKT
~ Env1ronmenta1 Defense Sectlon -

~ Denver CO 80202
| (303) 844 1498 ‘

999 18th Street; South Terrace, Suite 370

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

COLUMBIA RIVERKEEPER No 2. 1 9ch_1 2 6 " :f

Plamtlff o

UNITED STATES ARMY CORPS OF
ENGINEERS and LIEUTENANT '
GENERAL TODD SEMONITE in his

EQU EST? FOR ENTRY OF
 JUDGMENT, AND JOINT
MOTION TO EXTEND
"RULE 54(d) DEADLINES

Umted States Army Corps of Englneers :

Defendants

12/22/ 19~Without or'al arg’ument

~1n hlS ofﬁcral capacrty as the Commandmg General and Chlef of Engmeers of the

~ pursuant to Rule 68 of the Federal Rules of C1v11 Procedure The Offer whlch was|
|| Notice of Acceptance of Offer of ]udgment :

Rule 54(d) Deadlines

Plalntlff Columbla Rlverkeeper (“Rrverkeeper”), and Defendants, the

Umted States Army Corps of Engmeers and L1eutenant General Todd T. Semonlte |

Umted States Army Corps of Englneers (collectlvely, the “Corps”), hereby notify

the Court that Plalntlff accepted an Offer of J udgment (“Offer”) in this matter

(Fed.R. Civ. P. 68), Joint Request for Entry
of Judgment, and Joint Motion to Extend
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i served on October‘30 2019 and the Noticeof PlaintifPs“Acceptance of Offer of

‘ attached hereto as Attachments A and B respectrvely

k Fed R. C1V P 68(a) The Partles are Jo1nt1y ﬁhng the Offer and Acceptance In

, the Court issue an order dlrectmg the clerk to enter Judgment as set forth in the

and expert wrtness fees) under 33 U. S C.§ l365(d), 1n the amount that this Court
k k determmes to be sufﬁcrent.’? : Offer at 6.‘ kBoth Federal Rule of C1v11 Procedure
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Judgment (“Acceptance”), Wthh Plamtlff served on November 13 2019, are

. Federal Rule of C1v11 Procedure 68(a) prov1des
[A] party defendmg agalnst a clarm may serve on an opposrng party
~ an offer to allow Judgment on spemﬁed terms, with the costs then
r accrued If, W1th1n 14 days after being served, the opposmg party
~ serves written notice acceptlng the offer, either party may then file

the offer and notice of acceptance, plus proof of serv1ce The
clerk must then enter Judgment - :

addrtlon because the Offer mcludes equltable rellef and the Court typlcally would

retaln dlscretlon Whether to grant such rehef the Partles respectfully request that

Offer

In addrtron the Partles respectfully request extens1on of the deadlmes
1mposed by Federal Rule of C1v1l Procedure 54(d) and Local ClVll Rule 54(d) The
Offer specrﬁes that the Corps “shall pay to Rlverkeeper costs then accrued’ under !

Fed R C1v P 68(a), 1nclud1ng costs of htrgatlon (1nclud1ng reasonable attorney

Notice of Acceptance of Offer of ]udgment
(Fed.R. Civ. P. 68), Joint Request for Entry
of Judgment, and Joint Motion to Extend
Rule 54(d) Deadlmes o o

r : Page 2
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f 54(d) and Local C1v1l Rule 54(d) requlre Rlverkeeper to seek costs and attorney

: fees W1th1n fourteen days after entry of Judgment The Part1es have conferred and
o : k avo1d havrng the Partles and the Court dedrcate the1r resources to engaglng in

: :dlrectlng the clerk to enter the Judgment extend Rlverkeeper 'S Rule 54(d)

Rlverkeeper s efforts to seek any costs and attorney fees

|| of ]udgment and Joint Motion to Extend

{
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agreed to Jomtly request a reasonable perlod of tlrne to pursue settlement of such

1ssues 1n the hope that the Parttes w1ll be able to reach a settlement and thereby, ~

mot1ons practrce and 1ssu1ng a rulmg

Accordmgly, the Part1es respectfully request that the Court in addltlon to

deadlmes to J anuary 24 2020
A proposed form of order is bemg subrmtted herewrth
| Respectfully submrtted
~ 'Kampmeler & Knutsen PLLC
Is/ Paul A. Kampmeler o
~ Paul A. Kampmeier, WSBA No. 31560
: 811 Flrst Avenue, Suite 468

- Seattle, Washlngton 98104 ~
* »(206) 858 6983 =

| Attomeys forColumbza szerkéepef

! Defendants expressly reserve all of thelr defenses and arguments regarding

Notice of Acceptance of Offer of ]udgment :
(Fed R. Civ. P. 68), Joint Request for Entry

Rule 54(d) Deadllnes
Page 3
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/s/ Mark A N1tczvnsk1 ;
L MARKA NITCZYNSKI
~ United States Department of Justice
= Envrronmental Defense Section
999 18th Street; South Terrace, Su1te 370
o ,Denver, CO 80202
(303) 844 1498

, Attomey for the Fedeml Defendants

: Notlce of Acceptance of Offer of ]udgment '
{Fed R. Civ. P. 68), Joint Request for Entry

|| of Judgment, and Joint Motion to Extend
Rule 54(d) Deadlmes
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|| JOINT MOTION TO EXTEND RULE 54(d) DEADLINES, along with a
; proposed order, with the Clerk of Court using the Court’s CM/ECF system, which

| (Fed. R. Civ. P. 68), Joint Request for Entry
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CERTIF ICATE OF SERVICE

‘, I certlfy that on November 22 2019 I caused to be ﬁled electromcally the
foregomg NOTICE OF ACCEPTANCE OF OFFER OF JUDGMENT (FED.
R. CIV. P. 68), JOINT REQUEST FOR ENTRY OF JUDGMENT, AND

sends a Notlce of Eleotromo Flhng to counsel of record

/s/ Mark A N1tczvnsk1
Mark A Nltczynskl

Notice of Acceptance of Offer of Judgment j e ‘

of Judgment, and Joint Motion to Extend

Rule 54(d) Deadhnes :
: Page 5
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) No.2:19-cv-126-RMP

* OFFER OF JUDGMENT
~ (FED. R. CIV. P. 68)
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| :General Tedd T Semomte in h s 0
- ; and Ch1ef of Engmeers of the sii nite ,,.gStates _
v(callectlvely, the “Corps” 01' “Befen d
- ‘_‘Rules af le Pmcedure, offer to allow Judgment to be taken agamst them on the |

e :followmg terms

| :tg%Dlscharge Ehmmatmn System (“NPDES“) perm:tt to address alleged dxscharges of
;ﬁpcllutants at Chlef Joseph Dam1 moludmg, at a mlmmum, alleged d1scharges from |
“ ;dramage sumps, unwétenngfs:
| : isystems and any cther allegedd, ch‘ ‘

The CC‘I‘PS Shall dlhgently respcnd to any

;[“Darn  are used mterchangeably to refer to the same pm_)ect which includes the
kassociated dam structures and facxhtles such as turbmes powerhousés,
ftransfonners splllways, and. cranes.

": 2 ThlS Judgment does not contaxn any requlrement to apply for a perm1t to. address

| r‘mere river flow through or over the Dam

y Corps df‘iEﬂgineers and,Lieutenam |

Defendants, the Umted States

cial fapacxty as the Commandmg General

3"’;y<Gorps,ofEnglﬁeers

dar ts”), pursuant to Rnla 68 of the Federal

:f : 1 By March 27 2020 the Corps shall apply for a Natmnal Poilutant

" ps drams, and dlscharges from ccelmg water

hat,the penmttmg authnmy reqmres 2
”_uests from the Umted States

ent of

: Hereaft er, th the terrns “Chlef Joseph Dam Project " &) “jéfJaseph Dam i 'and: -
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fEGOIOgy related to the Chlef Joseph Dam NPBES «.penmt apphcatlon or a CWA

| 'ertten requests to EPA every sax menths, w1th coples pravxded to ‘ff’ffverkeeper at

|| the same nm@ foran updateanthestams ofthatpenmtapplwatwn The C°TPS V

: ;an acnon pursuant to paragraph 6 below, wmchever is earher Such notxﬁcatmns to
e é;‘Riverkeeper may be prov;lded v1a emaﬂ and shall be made promptly and inno

| 'f li ;mstance later than three calendar days from the Corps dlsccvery of the event The
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; déemed to be fekas1b1’ n thé assessm | t;‘and..reportsand~(11).ca;n be completed
: Jidumng regularly scheduled maintenai}ce Withm ﬁve yearsr of the Effectwe Date of
: ifth1s Judgment The prbjecf d:schecfule shall not be bmdmg or enforceable by
;,ER;werkeeper or the Court but the Corps sha;ﬂ complete the actwns 1dent1ﬁed :ln the

'pl‘OJ ected schedule eVen 1n the event that operatmnal requirements mciudmg, but

| iobhgations and power gnd rehablli , ;vprevent thc Corps from adhermg to the

, Ttlmelme 1n~ the 'projfected rschedule' 'prowded «however;,. that, 1f Rwerkeeper‘

: I commences an acnon agamst the Corps regardmg alleged unperrmtted discharges
,y %’of pollutants from the Chlef Joseph Dam as dxscussed in paragraph 6 below, then

| ;the Corps shall not be obhgated to cc Iete thoseactlonmdentlﬁed m the
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: prQ] ected schedule that have not been completed on the date that Rlverkeeper ~

- potentxal that mlmrmze then‘ hkely adverse consequencas in the aquanc

i f envuonment compared to cenventtonal lubrmants

, lubncate “m water” components that may contact the Columbla Rwer, and mclude
: the vofumes of such oﬂs and greases stored purchased used recovered and

‘ disposed of durmg the year The Corps shall prepare the ﬁrst such annual report by
o ‘ February 14 2021 w1th avaﬂable mfonnahon fmm the 2020 calendar year, and v

, subsequenﬂy shall prspare annual reports for every calendar year thereaﬁer untll

. ;}", toxmny, and bmaccumulatlon

; 4 T he Corps shall prepare annual reports that aocount for all oxls and
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'such tlme as the Corps obtams NPDES permxt coverage fcr the Chief J oseph Dam |
| for in the event that |
*fbe;low whwhever 1st‘<ear lier. Th rps s
| ipubhcly avaﬂable on a Corps websﬁe In addltxen the Corps shall prepare an
fmtenm report by May 31 2020 wzth avallable mformatmn ﬁ*om the 2019 calendar |

: ;year These reports shall not constltute concessmns or admmswns by the Corps

éefrec:t payment and depas,it mforr’n, on descnbed below ‘,,;;orn Rwerkeeper or
* 'aﬁer the date of thxs Court s detejj o |
{?fwhzchevar is Iater, the Deféndants shall.;pay to:Rwerkeeper “éosts then accrued”
~ 'iunder Fed R Clv P 68(a), 1nc1ud1ng “oosts of 11t1gauon (mcludmg reasonable

| attomey and expeft thness f@es)” under 33 U S C § 1365(6), m the ameunt that

, ﬂth1s Caurt determmes to be sufﬁclent Payment shall be made by | Electromc Funds

el keeper commences an actlon pursuant to paragraph 6

make coples of the annual reports

5.

',e:proper amount to. be pald




Il case z:ig-cv-;ooié‘s‘-mp : ok No. 19‘ filed ;,1}/22/19 PagelD.150 Page 13 of 2
1 6 Thxs Judgméﬁt resalifes Rlverkeeper s éla;lms :ui thls case regardmg
2 falleged chschar s 4o s thoeingh and | 1 ‘gz;?-th'e Effecﬁve Da’te oflthl’s
: 3 v 1is barr d?frem asserﬁng (by Way of -
: : féommehcement or reﬁhﬁg of any actlon, the jbmder of the Corps in an exxstmg ‘
6 | ,aétxon, or m any other fashlon) any and all clalms, causes of ; actlon suxts or
o
8
9
T
12
14 ‘ ::the Corps cbhgatmns under th;s }udgment shall tenmnate Neither party will take |
1 5 e : ;a:ny actlon for the soIe purpose af obstructmg or delaymg the 1ssuance of an
. | ;NPDES pertmt fer the Dam. | -
t 17 e ; The posmblhty exzsts that clrcumstances outsxde the rfeasonable
| : & ;centrol of the Corps could delay comphance W1th the umetables set fonh in thlS
20 ,ESIudgment Such cxrcmnstances mclude, but are nct hmlted te, sufﬁment funds not |
5 21; o ‘bemg appropnated as requested the unavallablhty of appropmated funds for
| 2 | iexpendlture, government shutdovvn and mgmﬁcant events that are outsxde of
x|
o . Seu— e ————
' | Offer of ]udgment (Fed R 'CW P. 68) i
Page 7
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- | related te eleef ; ,ea} poi

~' fazlure to meet the deadimes or ather terms set fc;s;j v'

~' mvokes thls Force Majeure term,

| Rlverkeeper and the Corps concermng the mterpre at

| agreed

| such time thereafier as is mutually agreed, then either Rwerkeeper gr;;the: ch;p_s;
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A eonsummg response by the Corps? mcludmg, but not ltmned to, 31gmﬁcant events |

‘V’tmns cr actual or potent1a1 |

- ﬂoodmg Shoulcf a deiay occur due to such c1rcum .;ances, then any resultmg

in thls Judgment shall not

constttute a faxlure to comp}y wn:h these deadhnes or other terms, and any

deadhnes S0 affected shall be extended one day for each day of the delay The

: Il Corps w111 pmvzde ,Rwerkeeper w1th reasonable notlce m the event that the Corps :

8 Efforts shall be made to resolve any future dlspute ansmg out of thls v

Judgment (the “Dtspute”) in accerdance thh the procedures specnﬁed below

n.Ir the event of a dlsagreement between

on or perfonnance ot‘ any

aspect of thls Judgment the dlssatmﬁed Party shall prov;de the other Paxty with
|l Wntten notme of the Dlspute and a request for mformal negotxatlons The Partles

i 3; shall meet and eenfer ina geod falth effort to attempt te resalve the Dlspute W1th1n i

thtrty days of recetpt of the wrxtten netlce or such t1me thereafter as is mutually

in thi ,f.:ﬁ;f days of recelpt of the wrltten notlce or |

Page8
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: may petmon the Court to resolvé the stpute‘ The Partxes’ shall follow the motlon |
| practwe;pmcéd r ‘ | T
il Local Rules for the sttrwt Court for tl
| preseutmg the D:spute to the Court, and a P,fj f,}f;
| prowsmn may mclude a cross—motmn under cheral Rule of Cwﬂ Procedure 60

1 The Court shall retam _]UI‘lSdICtIOn over thIS case far the purpose of resolvmg those

- Notmﬂlstandm
. | the Corps expressly preserve, An
‘ ralatmg to such htlgatlon, mji v

' Procedure 60

| negeuatmns and relacted cummumcatlons and proceedmgs conducted pursuant to
! subparagraph (a) of thls paragraph 8 are conﬁdent1a1 and shall be treated as
: mmprormse and settlement negouatlons fm: the purp@ses of apphcable 51es, of

| ev1dence and any addmonal conﬁdenmahty protectlons prov,idad by apphcable an

|l :'lwntmg and shall be effectwe upon recelpt Any not:ce or other documents requn'ed

o pursuam to this "Juégm@ﬂtffSha},lgf,‘bﬁiffsellti“tQ.th@‘sfQﬂ?@WlﬁgL*GQn‘iaOt‘pei‘,S(mSi .

, Rules of C1vﬂ Procedure and the

h e;Eastem Dlstrlct of Washmgton in

s response to a peuucn under this

lu fiug any that may e:xust under Federal Ruie ef le |

entic :}Qf Ne i‘otlaﬁonsgk:and’::Médlatlon. All mfurmal

9 ~ Any notxce reqmred or made thh respect to th1s Judgment shall be in |
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| ;Offerof Iudgment (Fed R CwPSS)
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; «;successor contact persen for any matter relatmg to thxs Judgment

. 10. Except as expressly pmvxded herem, nathmg in thlS Judgment shall be |

,: ;censtrued to hmlt or mﬂchfy the discretxon accorded to the Corps by any Iaws,

; ted to the ‘CWA or any other envxromnental statutes or any |

v;prmcxpies of admlmstratwe law.
- ; 1L The Corps perfcnnance under thxs Judgment 13 subject to ﬁscal and
. i‘procurement Iaws and rcgulatxons of the Umted States whwh mclude but are not

: 'jhmlted to, the Antl-Deﬁmency Act, 31 U S C § 1341 et seq., and nothmg in thxs
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| J udgrnent shaIE be mterpretéd as oi censt;tﬁte a eommltment QI‘ reqmrement that
: '_the Corps obhgate or pay funds in cnntravenncn ef t}:xe Antx—Deﬁmency Act. In
 z additlon, nothmg in this J udgment shall be mterpreted as or constltute a

; cornmltment or requlrement that the Corps take actmns in centravenﬁcn of the
Admmlstratlve P 0 k

1 other substantwe or procedural‘ law or regulati

) ;{Iegai requaremem goes mte effect that‘ralters or relleves the Corps cbhgatmns

o il
~ “-conceanng maﬁ

1 iamended to conform to such changes
‘ Judgmem is entered

~ iand thh approval of the Court modify th;ls Judgment

: Date Oc’c 30, 2019 |

| 1V50ffér of Iudgment(Fed R Clv' P‘68)'

0c dura Act 5 U

1 _-5‘59 ;701 7‘06 the CWA or any

12 If subsequent te the date cf th1s Judgment any change in the law or | ‘

faddressed m thxs Judgment then the J udgment shall be
: 13 The Effectwe Date Qf thxs I udgment shall be the date upan which thxs

| 14. The Pames may, ina wrxtten document 31gned by all of the Parties
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