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: Attomeys for the Cahfomm Department of Resources Recychng and Recovery

' o STATE OF CALIFORNIA ~
DEPARTMENT OF RESOURCES RECYCLING AND RECOVERY

. OAH Case No. k
DRRR Case No‘ 2019»002~BCR |

ACCUSATION
[Gov Code§ 11503}

COLLECTING UNPAID STATUTORY
- FEES, ASSESSING CIVIL PENALTIES,
AND RECOUPING C'OSTS AN D FEES

[Pub. Resources Code §§ 1457 1.6(b),
14591 1, and 14591 3]

4 DLi%637 DLdsess, |
149657, DL49658,
53715, DL55369,
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Pursuant to the Cah forma Beverage Contamer Recychng and thter Reduction Act Public
Resources Code (hereaﬁer "PRC") § 14500 et seq (hereaﬁer "Aot"), and California Code of
£ Regulatlons, title 14, § 2000 et seq. (hereaﬁcr ','Regulatlons"), the Department of Resources
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Recychng and Recovery (hereafter "Department") issues this Accusation by and throué,h the
undersrgned Scott Smlthhne Dlrector exclus1vely in hlS ofﬁcral capacrty

1A | Jtmsdlctlon | e ; i o ; ; ;

k ;l. : The Department m responsxble for admrmstratlon of the Act, including but not

htmted to managmg the Cahfomra Beverage Contarner Recychng F und (PRC § 14580; hereafter

"Fund"), adoptmg regulauons, certlfymg and regstenng program partlelpants mspectmg, audttlng, _
: mvestlgatmg, ﬁlmg and prosecutmg enforcement actxons and 1rnposmg dtscrphne (PRC §8

 145127 145305 14538 14539 145395 14540 14552 14553 14560 14580 14591-14597.)

2 In connectron w1th all matters relatmg to thc busmess actxvrtles and subjects under

[, 1ts JULI'ISdlCClOn Govennnent Code §1 1 180 et seq authonzes the Department to mspect books and

FRmry [y
— D

records promulgate mtertrogatones, and 1ssue subpoenas for the attendance of witnesses and the

productton of papers, books, accounts, documents and testlmony perttnent or matenal to any

1nqu1ry, 1nveet1gat1on hearrng, proceedmg, or actron conducted m any part of the state. (Gov

' Code §§ 11180&11181)

‘_‘_,_5_‘
,g.n IS

 The Department is’ authorrzed under PRC § l4552(b)( 1) to audlt or 1nvest1gate any

, actton taken dunng the ﬁve—year penod before the onset of the audlt or mvestr gatlon to determme

sy
~

: comphance Wlth the Act and Regulatrons An enforcement actron is tnnely if filed Wlthln ﬁve

18 years of the drscovery of a vmla‘ncn of the Act or Regulanons (PRC § 14552(b)(2) ) The

o
oo,_

‘ Department may also ccnduct a comprehcnsrve mspectwn audlt or 1nvest1gat10n to venfy ‘
; comphctnce with the Act and Regulatlons (PRC §§ 14552(b) and (c) PRC § 14553(c), Gov. Code
§§ 11180 et seq Regulatrons §§ 2075 and 2125, ) e |
Lo 4. ~ The Act deﬁnes “person as “any 1ndmdual corporatron operanon, or entity,
whether or not certlf ed or regtstered” under the Act. (PRC §§ 14515 2, 14595 and 14595.4(a);
,‘ Regulatrons § 2000(a)(34) )

R I

5. The Act deﬁnes "responsxble party" to tnclude, but not be hm1ted to, the certlﬁcate

o
m i £

- holder reglstrant oft' icer, dtrector or managmg employee The Department may take dlsmplmaxy

1)
~3

aenon against any responsrble party for dlrectmg, contnbntmg to, partmpatmg in, or otherwise -

D
o0

influencing the operations cf, a certified or reglstered faclhty or program. (PRC § 14591.2.)
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: B | Statutory And Regulatory Authomty

6; The Act and Regulatlons estabhsh a framework whercby beverage distributors pay

to the Department the Cal lforma Refund Value (“CRV”) for each beverage contamer sold or

ot et )
q

offered for sale i in California. (PRC §§ 145 Il and 14560(a) ) Dtstnbutors in turn charge the CRV

‘ to dealers who operate retall estabhs}nnents (PRC §§ 145 10 and 14560.5.) The dealers pass the

CRV expense to the consumer at the tlme of the retaﬂ sale (PRC § 14560 5.) Thereafter cemﬁed

- recychng centers (PRC § 14520) pay to consumers CRV for empty ehglble beverage contamers

and later subrmt clalms for relmbursement for those payments (PRC § 14572. ) Recychng centers

| sell the empty beverage eontamers to cert1 ﬁed processors, who pay serap Value for the material,

ﬁ relmburse thc recychng oenters for CRV patd to consumers, and pay the recyclmg centers a

; processmg payment and admlmstratlve costs based on the matenal type and quantltles of eligible
. rnatenal dehvered to the processor (PRC § 14573 5. ) Processors then submlt clmms to the
Department for relmbursement for payrnents of CRV processmg payments, and admtmstratlve ;

‘g costs (PRC § 145’73)

: 7 Al reports c1a1ms and other mformatxon requxred pursuant to the Act or

; Regulatlons must be complete Ieglble, and accurate and shall be sngned by ; an ofﬁcer dn'ector

managxng employee, or owner of the certxﬁed recyehng center processor dlstnbutor beverage

; manufacturer contamer manufaeturer or other entlty (PRC § 14553 )

8 stmplmary acnon is Jusnﬁed where a responsxble party has engaged in chshonesty,

mcompetence, neghgence, or fraud in performing the functlons and duties of a certlﬁcate holder or

reglstrant or where the responsxble party v1olates the Act or Reguianons (PRC §§ 14591 2(b)(2)
and (b)<3)> ‘

T 9.‘ : Each v1olat10n cf the Act isa separate v1olatxcn and each day of the v1olanon isa

' separate Vlolatmn (PRC § 14591, 1(a)(3))

10. The Act defines "dealer" as "a retaﬂ estabhshment Whlch offers the saie of

Beverages in beverage contamers to consumers," (PRC§§ ~14504 14505, 14508, and 14510.)

11. The Act deﬁnes “convemence zone” as either the area within a one~half rmlc radius

~ of a supermarket or an area in arural regmn desxgnated by the Department upon petition by an

CVS - Accusation
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; lnterested party (PRC §§ 14509.4 and 14571 5 ) A convemence zone is requxred to have within

ok

its boundarlcs at least one certlﬁed recyclmg center that redeems all types of CRV contamers
(PRC § 1457 1 D Convemence zone recychng centers prowde opportumnes for consumers to
redeem empty beverage contamers near Where they are purchased . ; |

| 12; The Depar’cment is respons1ble for 1dent1fymg and desrgnanng convemenee zones
, on a etatew1de bams (PRC § 1457 L i) A conVemence zone w1th one or more operanonal
recycllng 1ocat10ns msrde 1ts boundarres is referred to as a served zane A convenience zone

| wrthout a recychng Iocatron and Where the Department has determrned that condmons for an

f‘° 9°‘ o ‘!‘r "*e W “ﬁ

exemptlon have not been met is referred to as an unserved zone (PRC § 14571 7(b) )

13, When a convemence zone has had one or more recyclmg 1ocatlons (PRC § 14520 5)

- O

Whlch subsequently cease to operate Ieavmg the zone unserved the Department w111 notify all

: dealere wrthm the zone that 2 recyclmg loca’a on 1s requlred to be estabhshed in the convemence

. [oea

zone thhm 60 days (PRC § 14571 7(a)) If a recychng loccmon meetmg the requxrements of -

K .

: Seetlon 14571 of the Act is not estabhshed w1th1n 30 days of the 1n1tlal notiﬁcatlon, the

—_
b

Departmen‘t agam no’aﬁes aH dealers w1thm the unserved zone that one or more dealers within that

ot

zone must estabhsh or cause to be estabhshed a recyclmg locatron (PRC § 14571. 7(@). )

e
~

14. Pursuant to Sectron ]45 7 1 6 of the Act if a convemence zone stﬂl has no recyclmg

P

, loeatlon aﬂer the explratlon of‘ the 60-day notlce period and where no exemptxon has been issued

Fn
o

: under Seetlon 14571 7(b) of the Act all dealers w1th1n the unservcd convemence zone must do one

N
,O,

of the followxng, i. e e1ther (a) or (b) below untxl a recychng locanon is estabhshed

.

@ ~ Submit to the Department an afﬁdavrt form provrded by the Depanment
stating that all of the followmg standards are bemg met by the dealer:

22

- (1)  The dealer redeems all empty beV"‘rage container types at all open
23 - cash registers or one desi gnated location on the dealer's premises,

1 during all hours that the dealer is open for busmess ‘ »

24 1 o
| 2 The dedler has posted sxgns whrch meet the size and location -
25 requirements specified in Section 14570 of the Act, and which
n : comphes Wlth Secnon 14570(b)(2) of the Act.
26 | r

o 3) The dealer is dehvermg, or havmg dehvered all empty beverage
27 containers received from the public toa cemﬁed reoychng center or

processor for recycling. :

28

" CVS - Accusation.
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1 : (b)  Paytothe Department for deposrt in the Fund the sum of one hundred
1 - dollars ($100.00) per day until a recycling location is established or until
~ -standards for redemptlon Spem ified in Section 14571 6(a) of the Act have
ﬂ , - been met.
1C. Respondents , , , [ A
| ‘15. ~ Respondent CVS Health Corporanon (hereafter "CVS"), was at all times mentioned

: herem a corporatlon orgamzed under the laws of the State of Delaware w1th its Corporate

Headquartere Iocated at One CVS Drlve, Woonsoeket RI 02895 CVS is domg business i in
Cahforma as Respondent CVS Pharmaey, Inc (hereafter “CVS Phan:nacy’ ), a corporatxon '

2
3
4
5
6
7
81
9 orgamzed under the Iaws of the State of Rhode Island CVS Pharmacy operates asa sub31d1ary of

. CVS CVS operates nearly 10 000 retaﬂ loeatlons aeross the Umted States and commands
10

- approx1mately 26% of the retall phannacy market m thts country CVS generated $194, 6 bﬂhon in}
11 - |
12’ it revenue dunng 2018

13

14
o retaﬂ stores as dealers in Cahforma As dealers, the CVS Pharmaey stores are requlred to comply |

15 G

W1th and are subJ ect to relevant secnons of the Act

16 |

7] .
CVS Pharmacy, Inc together w1th the1r Cahforma retaﬂ stores, as "CVS Respondents " At all
18

: v“txmes relevant to th1s Accusatlon, CVS Respondents were conductmg the busmess of CVS and
19

o CVS Pharmacy, mcludmg but not hrnlted to, act:vely dlrectmg, controlhng, and personally
20 |

partxc;tpatmg in, or otherw1se 1nﬂuencmg, the day~to-day operation and management of all busmess |

16. CVS owns and o;)erates retall etores located throug,hout Cahforma through its
submdlary CVS Pharmaey As of tlns date the Department has reglstered 848 CVS Pharmacy

17 Hereafter the Department w111 refer to Respondents CVS Health Corporatton and

. affalrs of CVS Pharmacy deaiers m Cahforma (PRC § 14510)
22
23’

24
: actton is subject to the formal hearmg procedu;res of the Cahforma Administrative Procedure Act.
25

(Gov. Code §11500 et seq.)
26 :
| D. Grounds For Admlmstratlve Action
274 ‘ ;
I 19, The statements, assertions, and allegations set forth in paragraphs 1 through 18,
28 || ‘ o G :

; 18. Thls actlon is tlmely as it has been ﬁled Wlthm ﬁve years after the Department

dxscovered the violations of the Act and the Regulatlons alleged herein. (PRC §14552(b)(2).) This

TVS . Accusation
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: abOVe are mcorporated by reference

20; The Department has tdentrﬁed erghty—one (81) CVS Respondents’ dealers/stores '

located i in unserved nonexempt convemence zones clu;nng the trme relevant to tlns Accusation.

Attached to this Aoeusatron as Exhrbrt l ‘which is mcorporated by reference, is an Exoel
spr%dsheet The spreadsheet sets forth for each of the 81 dealers Wlth its regtstratton number,

address afﬁdavrt retum date and optron as well as the bﬁhng penod number of days mvotced but

p not pard, and balance due to the Department

, 2"1; : Pursuant to Seetlon 1457 1.7 (a) of the Act, the Depattment matled the requrred
mltral and 30 day nottﬁcatxons to the dealers referred to in paragraph 20 above At the end of the

ey

Do (o0 ]
8 = 3

no
,,.e.,

: 60 day grace perrod allowed for estabhshmg a reoyelmg locatron in the unserved zones, the
. Department marled a ﬁnal notrce (the 60—day notloe) notlfymg each dealer that the zone was

| unserved and mformmg the dealers of thelr obhgatton under Sectlon l457l 6 of the Act to submrt

,an afﬁdavrt to the Department statmg that they are complymg W1th the m—store redemptton

] standards Dealers in unserved zones who chose not to redeem m—store had the oblr gatton to pay to
‘kﬁ the Department the s sum of one hundred dollars ($100) per day in heu ofi in-store redemptron

(PRC § 145 71. 6(b) ) The Department mcluded an afﬁdavrt form thh the ﬁnal notice. Some CVs
‘ Respondents farled to submit tlmely afﬁdavrts, whrle others d1d not pay the Department one

i hundred dollars ($100) per day in heu of redeemmg m-store _

‘ Et e CV‘% Respondents leed To Pay To The Departmmt The Sum Of Onc Hundred

Dollars Per Day For Each Of Its Etghty—()ne Dealers Located In Unserved
i Convemence Zones e . ,

| 22 The statetnen 5,

asserttons and allegatrons set forth in paragraphs l through Zl
above are 1neorporated by reference | |

23. CVS Respondents were out of comphance w1th Section 14571 6(b) of the Act by

\ farhng to pay to the Department the sum of one hundred dollars ($100) per day for each of the CVS

Respondents’ dealer locations ldentlﬁed in paragraph 20 above that were, or continue to be,

~ srtuated in unserved eonvemence zones and fatled or contmue to fatl to redeem in-store,

24, As of October 31, 2019 CVS Respondents had 18,290 days of nonpayment ofone

hundred dollars ($100) per day to the Department for all of the dealer locations 1dentrﬁed in

CVS Acousatlon
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28 .

: paragraph 20 above, owmg a total of One Mllhon Eight Hund:red Twenty~N1ne Thousand Dollars
: and No Cents (S1, 829 000 00) to the Department . ‘

25; ,' . CVS Respondents fallure to make requlred statutory payments to the Department in|
accordance w1th Secnon 1457 1 6(b) ot‘ the Act rs a contmumg v1olat10n To the extent that CVS |
Respondents still have dealers in unserved zones that farl to redeem m—store payrnent of one
hundred dollars ($lOO) per day for each such dealer must be made to the Department until the
standards set forth m Secnon 1457 l 6(a) of the Act are met (PRC § 14571 6(b) )
E Statutory Remedtes To Be Imposed Lo - '
| 26. The statements, assertxons and allegatlons set forth in paragraphs 1 through 25,
above, are 1ncorporated by reference Sl e
27. The Depaxtment nnposes upon ReSpondent CVS Health Corporation and
Respondent Cvs Pharmacy, Inc v JOlIlt and severally, an Order for Unpatd Statutory Convemence
Zone Fees, Civil Penalnes and Costs and Fees, as follows ;’
(a) Unpald Statutory Convemence Zone Fees :
: Pursuant to PRC § 14571 6 the CVS Respondents WIH immediately pay to |
: 'the Department the amount of One Mdhon Elght Hundred Twenty—Nme
: ‘Thousand Dollars and No Cents ($1 829 000 00), rcpresentmg the statutory
~conven1ence zone fees due and owrng to the Department calculated through
:October 31 20l9 (b) The Department ﬁxrther demands payment of one
; hundred dollars ($100) per day for every noneomphant dealer location,
‘ "begmmng November 1, 2019 untll such trme a ﬁnal agency decxsxon is :
adopted |
(b) Civil I’enaltles
Pursuant to PRC § 14591 1 of the Act the Department demands payment of
crvrl penalnes in the amount of One Mrlhon Etght Hundred Twenty—Nrne
vThousand Dollars and No Cents ($l 829 000 00) oalculated at one hundred
dollars ($100) per day for each of the 18 290 days the identified dealers have
failed to comply with the law (b) The Department further demands

CVS Accusatlon
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payment of one hundred dcllars ($100) per day cwxl penaky for every
noncomphant dealer locanon, begmnmg Novembcr 1 2019 untﬂ such txme
- afinal agency decxswn is adopted
(c) Costs and Fees - 1 . Lo ;
- ’Pursuant tﬂ PRC § 14591 3, the Department orders the payment of all costs |
" : o g and fees, mcludmg hut not hn:uted to attomeys and expert witness fees, and
| G the cost of mvestxgatwn and heanng, m the amount set forth below, as well

as addmonal amounts to be detenmncd at trxal mcludlng costs and foek

N T e

: assoclated w1th htxgatlon subsequent to the date of ’dus Accusatlon Asof

~the date of ﬂns Accusation, the cos ,jand fees mcurred by the Department

-
8 = 5

; total Eleven Thousand Seven H ; fkd;re‘d Nmety~Thrce Dellaxs and Sxxty-
‘ Three Cents (s11,793 ,63), as follows L
1 ;(1) Recy cling Program Manager I $190 20

e
o

(¥) Staff Srvioes Manager 1 $87.78.
f k(w) Assocxate G‘overnment Program Analyst $195. 25
; (vn) AttomeyIV $8 400 00 :

28 The total amount due to the Department under thls Accusatmn is Three M;lhon Six |

Hundred Sxxty-Nme Thousand Seven Hundred Nmety-Three Dollars and Sxxty—Three Cents
(ss 669,793.63). , ; : |
‘29. : In addmon to the dxsclplmary actmns taken in paragraph 27 above, the Depax’tment ’

| eks such other and further rehef as 1s ust and pmper
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