ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT

IN THE MATTER OF:

Dennis OLoughlin, Qwner

LA Recycling Services, LLC

15980 Greeno Road

Fairhope, Baldwin County, Alabama

Consent Order No. 19-XXX-CWP

This Special Order by Consent is made and entered into by the Alabama
Department of Environmental Management (hereinafter “the Department”) and LA
Recycling Services, LLC (hereinafter “the Permittee”) pursuant to the provisions of the

Alabama Environmental Management Act Ala Code §§ 22 22A-1 to 22-22A-17, as

amended, the Alabama Water Polluuon Control Act (herem after the “AWPCA”), Ala. Code

5 22-

-22-1 to 22 ‘22 14 (2006. Rplc. Vol.), and the regulatmns promulgated pursuant

STIPULATIOI;IS
LA" Recyeling ‘Séwvides, LLC (hereinafter " “the Permittee”) is the
"j;cl"‘m‘g"'faicility: (hereinafter “Facility”) located at
15980 Greeno Road, Fairhope, Baldwin County, Alabama. The Permittee discharges
pollutants from the Facility into an unnamed fﬁbutary to Waterhole Branch, a water of
the State.

" 2. The Department is a duly constituted department of the State of Alabama
pursuant to Ala. Code §§ 22-22A-1 to 22-22A-17, as amended.

3. Pursuant to § 22-22A-4(n), Ala. Code (2006 Rplc. Vol.), the Department is
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the state agency responsible for the promulgation and enforcement of water pollution
control regulations in accordance with the Federal Water Pollution Control Act, 33
U.S.C. §§ 1251 to 1388. In addition, the Department is authorized to administer and
enforce the provisions of the AWPCA.

4. On December 7, 2015, the Department issued General National Pollutant
Discharge Elimination System (hereinafter “NPDES”) Permit Number ALG180853
(hereinafter “the Permit”) to the Permittee with an effective date of January 1, 2016, and
an expiration date of September 30, 2017. The Permit established limitations on the
discharge of pollutants from point sources, designated therein as outfall numbers
DSNQO1-1, DSN(002-1, and DSN0O08-1 into an unnamed tributary to Waterhole Branch,
a water of the State. The Permit required that the Permittee monitor its discharge and
sut;mit sexrtiénnuai | Discharge Monitoring Reports (hereinafter “DMRs”) to the
Dé‘partment describing the results of the monitoring, In addition, the Permit required
that the Permittee properiy‘ bperéte and mé‘intain all .faéilities and systems of treatment
and contioi which Wet'é‘ ixiétalleti o‘r't‘ise‘d by the P‘énﬁittee‘ to achieve cdmpliéhce w1th the
conditions of the Perrrut .’Thé‘ Pei‘fhittee was also required to maintain documentation
and 1mplementat10n ofa Best Management Prachces (heremafter “BMP”) plan |

o 5. Ala Code 8§ 22 22 9( )(3) states that “[e]very person, pnor to dlschargmg
any new or mcreased pollutxon mto any waters of thlS state, shall apply [...] for a permit
and must obtain such permit béfore discharging such pollution.” Furthermore, ADEM
Admin. Code r. 335-6-6-.03(2) states “[njJo person, required to apply for a storm water
discharge permit by 40 CFR 122.26 (2016), shall discharge pollutants into waters of the
state without first having applied for a valid NPDES permit, coverage under a valid

General NPDES Permit, or coverage under a valid NPDES Registration. New dischargers
| 2
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shall obtain a valid NPDES permit, coverage underl a valid General Permit, or coverage
under a valid NPDES Registration prior to conducting any activity for which application
for a storm water discharge permit is required by 40 CFR 122.26 (2016).” A facility
involved in the salvage and recycling of materials, including salvage yards and
automobile junkyards, is required to have a NPDES permit for its storm water discharge.
The Permittee salvages automotive and scrap metal at the Facility and therefore is
required to obtain a NPDES permit for storm water discharges.

6. Permit Condition II.LF.l.a. required that the Permittee authorized to
discharge under the General Permit, who wished to continue to discharge upon the
expiration of the permit, submit a Renewal Notice of Intent (hereinafter “NOI”) to be
covefed by the reissued General Permit at least ninety days prior to the expiration date
of the Permit. The expiration date of the Permit was September 30, 2017; therefore, the
Permittee’s renewal NOI was due in the Department no later than July 2, 2017. The
Permittee submitted an incomplete NOI on September 6, 2017, and did not include
payment for the $1, 385 renewal applicatibh fee, in violétion of Perxﬁif Cvondition IILF.1.a.
The NOI further indicated that the Facﬂlty did not have a BMP Plan and that they did
not comply with 40 CFR Part 112, o

' 7." Permit Condmon ILF.1.b. states that faﬂure of the Perrmttec to submit a
NOI for réauthorizatvion» under the Permit at least nine.ty days prior to the Permit’s
expiration will void automatic continuation of the authorization to discharge under the
Permit as provided by ADEM Admin. Code r. 335-6-6-.06. Permit Condition ILF.1.b.
further states that should the Permit not be reissued for any reason prior to its
expiration date, Permittees who failed to meet the ninety-day submittal deadline will be

illegally discharging without a permit after the expiration date of the permit. The
. _ : 5
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Permittee failed to submit a complete NOI with payment for reauthorization under the
Permit within the time specified by the Permit, and therefore all discharges since
expiration of the NPDES Permit on September 30, 2017, have been unpermitted, in
violation of the AWPCA and ADEM Admin. Code r. 335-6-6-.03(2).

8. Permit Condition I.C.1.b. required the Permittee to submit semiannual

DMRs for outfalls DSNOO1-1 and DSNOO2-1 on a semiannual basis. The semiannual
DMRs are due to the Department by July 28th and January 28t and each submittal
shall report results of all testing performed during the six month period preceding the
reporting fnonth. The Permittee failed to submit to the Department the DSNOO1-1 and
DSNO002-1 semiannual DMRs for the periods of July through December 2016, January
through June 2017, and July through December 2017, in violation of Permit Condition
I.C.1.b.
9, Permit Condition LC.1.c. required the Permlttee to enroll in the
Departments Electromc Env1ronmenta1 DMR Reporﬂng System Program (herelnafter E2
Program”) within 180 days of pemut 1ssuance The Perxmttee failed to enroll in the E2
Program w1th1n the requ1red nmeframe The completed form 511 and form 512, for
enrollment in the E2 program, were not recelved by the Department until September 6,
2017 in violation of Perrmt Condltlon I C.l.c.

10. Perm1t Condition IA DSNOOS item 7 requlred that the Permittee submit an
Annual Petroleum Certification form by January 28th certifying that all discharges
during the preceding year were in accordance with the conditions of the permit. The
2016 Annual Petroleum Certification was not received by the Department until
Deceinber 26, 2017, and the 2017 Annual Petroleum Certification has not yet been

received by the Department, in violation of Permit Condition L. A.
4
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11, ©On PFebruary 21, 2017, the Department conducted a Compliance
Evaluation Inspection (hereinafter “CEI") at the Facility in response to National Response
Center report # 1170724,

12, On May 28, 2017, the Department issued a Notice of Viclation (hereinafter
“NOV”) to the Permittee by certified mail that enclosed a capy of the February 21, 2017,
CEl Report. The NOV required, inter alia, that the Permittee submit to the Department
within thirty days from receipt of the NOV the Annual Petroleum Certification for 2016,
the overdue 2016 DMRs, non-compliance forms, and a written report prepared by a
registered engineer that describes the steps that have been or will be taken to correct the
cited violations. A copy of the NOV was also emailed to the Permittee's consultant on
August 25, 2017,

185 .. One September 6 2017 the Department e-mailed the Permittee and the

Perm1ttee s consultant rega;rdmg the1r submittal of an incomplete NOI and notifying
them that a complete résponse to the May 23, 2017, NOV: was still required.
Raniiing U Alal Code §'22-2249(e) requires a person to respond within' such time as is
eﬁectﬁed Lﬁ a notlce of v1olat:10n 1ssuecl by the Department An adequate response to the
May 23 20 17 NOV was not recewed by the Department w1th1n the specxﬁed tlmeframe,
1nv1c>1at10nofAla CQdc§22 22 9(3) ’ - | - ' o
‘ 15 | C)n October 26 20 17 the Department conducted a C‘EI at the F‘amhty m
respense to Complamt # ’7E-OOBGH5G63 The Department o"bserved that the Facmty
| was contmumg to operate despxte the explratxon of 1ts Permlt on September 30 2017 in
v;qlatxgn of ADEM Admin. Cede. T. »335—6‘6-—.03‘(2). The Department also observed

uncovered and unlabeled fluid containers that were stored without adequate protection,
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indicating that proper BMPs were not being implemented. In addition, it was noted that
oil disposal records were not available. |

16, On December 26, 2017, the Department received a written response from
the Permittee which included the 2016 Annual Petroleum Certification, a copy of the
BMP Plan, and an explanation of why the 2016 DMRs were not submitted. The response
did not include non-compliance forms, the overdue DMRs, or a report prepared by an
engineer as required by the May 23, 2017, NOV.

17.  On January 9, 2019, the Permittee electronically submitted a complete NOI
with the required $1385.00 application fee. General NPDES Permit No. ALG180853 was
reissued January 10, 2019, with an effective date of February 1, 2019.

18, The Permittee consents to abide by the terms of this Consent Order and
p’a‘y“the civil penalty assessed herein.

19 The Depatment has agreed t0 the terms of the Consent Order in an effort
to. rcsolve the. ﬁ?l&tiQQS mted herem witﬁouf the unwarranted expenditure of State
resources in further prosecuting the alleged violations. The Department has determined
that ‘the terms contemplated in the Consent Order are in the best interests of the

citizens of Alabama..

. CONTENTIONS
Pursuant to Ala. Code § 22-22A-5(18)(c), as amended, in determining the amount
of any penalty, the Department must give consideration to the seriousness of the
violation, including any irreparable harm to the environment and any threat to the
health or safety of the public; the standard of care manifested by such person, the

economic benefit that delayed compliance may have conferred upon such person; the
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nature, extent and degree of success of such person’s efforts to minimize or mitigate the
effects of such violation upon the environment; such person’s history of previous
violations; and the ability of such person to pay such penalty. Any civil penalty assessed
pursuant to this authority shall not exceed $25,000.00 for each violation, provided
however, that the total penalty assessed in an order issued by the Department shall not
exceed $250,000.00. Each day that such violation continues shall constitute a separate
violation. In arriving at this civil penalty (summarized in Attachment #1), the
Department has considered the following:

A. SERIOUSNESS OF THE VIOLATIONS AND BASE PENALTY: Based on
information available to the Department, violations of the Permit, ADEM Admin. Code r.
335-6-6, and the AWPCA were noted. The Department considered the general nature of
each violation, the magnitucie and duration of each non-compliant discharge, the
characteristics of each pollutant discharge, the effects, if any, on impaired waters, and
any available evidence of irreparable harm to the environment or threat to the public.

B. THE STANDARD OF CARE: In considering this factor, the Department
noted that the delayed failure ‘tc‘) apply for a pemﬁt, reépond to the NOV, and other
reporting ‘violations, are non-technical violations considered easily avoidable. The
Permittee also failed to i)ropérly pfepare and vimplem‘enté BMP Plan. In consideration of
the standard of care manifested by thé Pefir'iittee, the Department enhanced the penalty.

C. ECONOMIC  BENEFIT WHICH DELAYED COMPLIANCE MAY HAVE
CONFERRED: The Permittee delayed or avoided certain costs associated with BMPs,
sample collections and analysis, and the submittal of reports and permit renewals. The
Department has determined that there has been an economic benefit associated with the

Permittee’s noncompliance and has enhanced the penalty.
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D, EFFORTS TO MINIMIZE OR MITIGATE THE EFFECTS OF THE VIOLATION
UPON THE ENVIRONMENT: The Department is unaware of any efforts by the Permittee
to minimize or mitigate the effects of the violations upon the environment.

E. HISTORY OF PREVIOUS VIOLATIONS: The Department issued NOVs to
the Permittee on September 24, 2014, and June 11, 2015, for operating without an
NPDES permit. The Department issued a Warning Letter to the Permittee on August 16,
2016, for failure to enroll in the E2 system, failure to submit DMRs, and failure to
maintain a BMP Plan. In consideration of such history of previous violations, the
Department has enhanced the penalty.

F. THE ABILITY TO PAY: The Permittee has provided documentation which
mchcated a limited ablhty to pay the civil penalty. In consideration of the Permittee’s
ablhtytopay, theDepartment Tas decreased the penalty.

G. OTHER FACTORS: .This Special Order by Consent-is a negotiated
settlement and, therefore, the Department has compromised. the amount of the penalty
the : Department believes is: warranted in-this ‘matter in the: spirit of cooperation and
desire to resolve this ‘matter amicable, without incurring the unwarranted expense of’
litigation.

“"H.-:~ The civil penalty is summarized. in Attachment #1. -~ =+

ORDER
THEREFORE, the Permittee, along with the Department, desires to resolve and
settle the compliance issues cited above. The Department has carefully considered the
facts available to it and has considered the six penalty factors enumerated in Ala. Code

§ 22-22A-5(18)c., as amended, as well as the need for timely and effective enforcement,
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and the Department believes that the penalty assessed below and the following
conditions are appropriate to ‘address the violations alleged herein. Therefore, the
Department and the Permittee (hereinafter “the Parties”) agree to enter inte this
CONSENT QRDER with the following terms and conditions:

A. The Permittee shall pay to the Department a civil penalty in the amount of
fifieen thousand dollars ($15,000.00), payable in twelve monthly installments in
settlement of the violations alleged herein, The first payment of $1250.00 shall be due
on the first of the month following the effective date of the Order, with each subsequent
payment due on the first of each month thereafter, The subsequent payments will be
eleven equal monthly installments of $1250.00. Failure to pay the civil penalty within
the specified payment schedule may result in the Department’s filing a civil action in the

Clrcmt:.Court of Montgornery County to recover the civil penalty.

B. All penaltms‘due pur&uant to this Consent Order shall be made payable to
thé-*Alabam&?Dépaftment”bf Environmental ‘Manageiment by certified or cashier’s check
and shall be rémitted to: | .

U Ofse of Genetal Ccunsel
¢ oo Alabama Department of Environmental Management
P Q, Box 301463
Montgomery, Alabama '36130-1463 © .

““'Q. " The Permittee shall prepare and submit to the Department all overdue
DMR data (or DMRS’,'iﬁdié&tiﬁg’ data not obtained with the proper code) electronically
t':h‘i'dugh: the Department’s Electronic Environmental .‘"D.MR: Repor‘ang System Prdgram
(héféinéftéf “E2 Prograin”‘) so that it is received by the D.epar‘mie’nt no later than tﬁirt&
dayé aftéi’ issuance of this Order. The Permittee shall abide by‘ all terms, conditions,

and limitations of the E2 .Program.v
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D. The Permittee shall prepare and submit the overdue 2017 Annual
Petroleum Certification so that it is received by the Department no later than thirty
days after issuance of this Order,

E.  The Permittee shall submit an Engineering Report that addresses the need
for changes in maintenance and operating procedures to achieve compﬁanee with
applicable rules, regulations, and permit conditions. The Report shall be prepared by a
professional registered engineer licensed to practice in the State of Alabama and shall be
submitted so that it is received by the Departmeht no later than ninety days after
issuance of this Order. The receiving water and the latitudinal/longitudinal coordinates
of the facility’s outfall(s) should be verified in the Report. A map showing the direction of
the water flow shall also be included. The Permittee shall complete implementation of
the .’recommendations providedk in the Engineering Report no later than 120 days after
the date of issuance of this Order.

. P The Permittee shall comply wil al terms, condlitions, and limitations of the
issued NFDES permit immediately.

G. ’I‘he; Permittee shall submit a cv@-rti:ﬁciga,t“i‘on.;tq the Department, _signed by a
professional engineer licensed to practice in the State of Alabama, indicating whether the
Permittee. is in compliance with all requirements of this Order. -The Permittee shall
submit such certification so that it is received by »thel'Department no later than 150 days
after the date of issuance of this Consent Order. .

H. After issuance of this Consent Order, Permittee shall pay stipulated
penalties for each day it fails to meet any of the written submittal milestone dates or

requirement dates set forth in or established by paragraphs A, C, D, E, and G. The
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stipulated civil penalties for failure to meet each milestone or any requirement date,

except for Force Majeure acts as hereinafter defined, shall be as follows:

Penalty per Day per Violation

1st to 30th day $ 100.00
31st to 60th day $ 200,00
After 60 days $ 300.00

If the Permittee fails to meet any milestone or any assigned date ninety days after the
required dates found in paragraphs A, C, D, E, and G, the Department reserves the right

to file a new action against Permittee.

I, Cumulative stipulated penalties described in paragraph E above shall
{indér no circumstances excesd $34,000.00. Oncs stipulated penalties of $24,000.00 are
due to the Department and violations continue to occur, or, should violations continue
to occur after the ﬁnal comphancedate jsﬂzpeciﬁe:d m the accepted Engmecrmg Report,
then the Department reserves the right to issue an additional order or file suit against
the Permittee in the Circuit Court of Montgomery County: or other court of competent
jurisdiction to enforce compliance of this Consent Order.

J. Payment of stipulafed penalties due for violations of milestone dates under
this Consent Order shall be due not later than the 28t day of the month following the
rﬁilestone date and each and every month thereafter until the milestone is completed or

until the final complaince date of this Consent Order. Notification to the Permittee by

11
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the Department of the assessment of any stipulated penalty is not required.

K. This Consent Order shall apply to and be binding upon both parties, their
directors, officers, and all persons or entities acting under or for them. Each signatory
to this Consent Order certifies that he or she is fully authorized by the party he or she
represents to enter into the terms and conditions of this Consent Order, to execute the
Consent Order on behalf of the party represented, and to legally bind such party.

L. Subject to the terms of these presents and subject to provisions otherwise
provided by statute, this Consent Order is intended to operate as a full resolution of the
violations which are cited in this Consent Order.

M.  The Permittee it is not relieved from any liability if it fails to comply with
any prov1sxon of this Consent Order.

, . " N . F‘or purposes of this. Consent Order only, that the Department may
properly bnng an actlon to compel comphance wrch the terms ancl condmons contained
horem in the Clrcuxt Court of Montgomery County In any actxon brought by the
Department to compel comphance w1th the terms of thm Agreement the Perm1ttec shallk_
be hrmted to the defonses of Foroe Majeure, compha.nce w1th thls Agreoment and physxcal
1mposmb1hty A Force Majeure is doﬁned as any event ansmg from causes that are not
fores;ceablo and are beyond the reasonable control of tho Permlttoe, mcludmg its
contractors and consultants, Wthh could not be overcome by due dlhgence (1 €., causes
Whl?h,,c?’ueld have been overcome or avoided by the exercise of due diligence will not be
considered to have been beyond the reasonable control of the Permittee} and which
delays or prevents performance by a date required by the Consent Order. Events such
as unanticipated or increased costs of performancé, changed economic circumstances,

normal precipitation events, or failure to obtain federal, state, or local permits shall not

12
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eonstitute Forece Majeure, Any request for a modification of a deadline must be
accompanied by the reasons (including documentation) for each extension and the
proposed extension time, This information shall be submitted fo the Department a
minimum of ten working days prior to the original anticipated completion date. If the
Department, after review of the extension request, finds the work was delayed because of
conditions beyond the contrel and without the fault of the Permittee, the Department
may extend the time as justified by the circumstances. The Department may also grant
any other additional time extension as justified by the circumstances, but it is not
obligated to do so.

Q. The sele purpese of this Consent Order is te resolve and dispose of all
allegations and contentions stated herein concerning the factual circumstances

geferénced herein. Should additional facts and circumstances be discovered in the

fitirge -«éortcemmg@ﬁef Facility ‘which Would constitute possible violations not addressed
in, this Consent Order, then such future violations may be addressed in other Orders as
may . be issued by the. Director, by litigation initiated by the Department, or by .such
other enforcement action as ‘may be¢ appropriate, and the:Permittee shall not object to
such future orders; litigation of ‘enforcemnent action based on-the ‘issuance of ‘this
Consent Order” if fiture ‘orders; litigation or ‘other enforceiment “action addréss new
matters not raised in this Consent Order,

B, This Consent Order shall be considered final and effective immediately
upon signature of all Parties. 'This Consént Order shall not be appealable, and the
Pemnttee doeshereby waive any hearing. on ;he terms. and conditions of same.

Q‘. This Consent ‘Cl)}dc;r shall ﬁof affect the. Permitteé’s obligéf.ion to comply

with any Federal, State, or local laws or regulations.
v s
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R. Final approval and entry into this Censent Order are subject to the
requirements that the Department provide notice of proposed Qrders to the public, and
that the public have at least thirty days within which to comment on the Consent Order.

3, Should any provision of this Consent Order be declared by a court of
competent jurisdiction or the Environmental Management Commission to be
inconsistent with Federal or State law and therefore unenforceable, the remaining

provisions hereof shall remain in full force and effect.

T. Any modifications of this Consent Order must be agreed to in writing
signed by both parties.
U. Except as otherwise set forth herein, this Consent Order is not and shall

not be interpreted to be a permit or modification of an existing permit under Federal,
State or local law, and- shall not be construed to waive or relieve the Permittee of its

obligations to comply in the future with any permit.

Executed in duplicate, with each part being an eriginal.

.. LA Recycling Services LLC © . . ALABAMA DEPARTMENT OF .

ENVIRONMENTAL MANAGEMENT
NRVZA VAN
. ¢ ( -
Its: %Z‘LGVUM 0[_1 l Its:

Date:_3°\0 - ”'") _ 4 Date:
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Attaehnignt 1

LA Reeyoling Sevviees LLE

Fairhope, Baldwin Conpty
ALG180953 / FID 52817

T (B) S T
Vielation* Numbep O* Seriousness of| Standard of History of
Violations Violation® Carev Previous
T —— - _ oo . Violations*
Qperating without a permit 1 $ 5 QOG 00 S 2 56(1 00 $ 2,500.00
Failure to adequately respond to NQV 1 $ 2_,000.00 $ 1 000 00
Failure to submit 2017 annual petroleum certification (APCy and | DUV DY
late submxttal of 2016 APC ; Z‘ . 5 1,0()00(1 v$ 2.'000.'.09 ,
Failure to submit semiannual DMRs for DSNOO] 1 and DSN002~ 6 $ 3,00000]% 1,50000]% 1,500.00
Fallure ta apply to r::z pmg;ram in required txmefmme 1 $ 50000]$% 2500018 25000
$11,500.00 | $6,250.00 $4,250.00 il
' ' ] Total (A) Total (B) Total (C)
Additional Adjustments due to negotiations, receipt'of #: /¢ “Base Penalty Total
additional information, or public comment R )
e R B Mitigating Factors (-)

Mitigating Factors ()

" Economic Benefit (+)|

Ability to Pay (=)

-$6,600.00|

* Other Factors (+-)|

' -$5,400.00

,Tdtal Adjnstments ,GA)

-$12,000.00]

Economic Benefit (+)

 Ability to Pay (-)

Other Fact@r; =)

EA- optnotes

o .’iN’i'r;lAL PENALTY

Total Ad]ustments (+/m)

$12,000.00

 FINAL PENALTY  $15,000.00

*See the "Findings" portion of the Order for a detailed description of each violation and the penalty factors



