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ATTN: Docket ID No. EPA-RO6-OAR-2021-0801
Dear Administrator Regan,

The Arkansas Environmental Federation (“AEF”) is a non-profit association with over two
hundred members, primarily Arkansas businesses and industries that manufacture products,
provide services, and employ skilled workers in Arkansas while also ensuring that their operations
comply with federal and state environmental, safety and health regulations. AEF provides training
for environmental professionals and advocates for balanced and reasonable environmental policy.
Reasonable implementation of EPA’s national ambient air quality standards by the States has
resulted in significant emissions reductions over the last forty years, including a 70% reduction in
NOx.! As such, AEF provides comments on EPA’s Air Plan Disapproval; Arkansas, Louisiana,
Oklahoma, and Texas; Interstate Transport of Air Pollution for the 2015 8-Hour Ozone National
Ambient Air Quality Standards (Proposal).

AEF routinely works with the Arkansas Department of Energy and Environment, Division
of Environmental Quality (“DEQ”). DEQ worked diligently to develop Arkansas’s interstate
transport state implementation plan (“SIP”) for the 2015 ozone national ambient air quality
standards (“NAAQS”). DEQ is best situated to understand the impacts of the NAAQS on Arkansas
businesses and industries and developed the SIP with those impacts in mind, all while complying
with the NAAQS requirements. AEF believes that DEQ developed an appropriate and approvable
SIP for the State of Arkansas and thus incorporates by reference the comments submitted on April

1 See, Association of Air Pollution Control Agencies, “State Air Trends & Successes”



22, 2022, by the DEQ (“DEQ Comments”) in Docket ID No. EPA-RO6-OAR-2021-0801. AEF
specifically requests that EPA reevaluate the Arkansas SIP based upon the information already
submitted, along with the DEQ Comments, and approve the SIP.

DEQ has worked diligently to meet the NAAQS requirements for the 2015 ozone standard,
as outlined below. Significant work was required to develop the information necessary to
formulate the SIP based on EPA guidanceat the time as shown by the following chronology, which
involved interaction with local stakeholders including AEF. Once that information was developed
and a proposed plan prepared, DEQ undertook the required state-rulemaking and legislative action.
DEQ worked collaboratively with EPA Region 6 throughout the process. Numerous discussions
were held by DEQ and EPA Region 6 to inform DEQ’s development of an appropriate SIP. DEQ
responded to questions and comments from EPA Region 6 to develop the SIP. Additionally, DEQ
developed additional information in response to EPA Region 6’s comments in a collaborative
effort that EPA has now abandoned. In spite of these efforts, EPA missed the statutorily mandated
deadline to act on DEQ’s SIP submission even though the SIP was approvable.

2015 Ozone NAAQS revision to 70 ppb

2017-18 EPA modeling and guidance for SIP development

Sept. 2018 DEQ initiates rulemaking to adopt 2015 ozone NAAQS

Sept. 2018 DEQ proposes SIP revisions for infrastructure and interstate
transport requirements

Oct. 2019 DEQ submits infrastructure and interstate transport SIP to EPA

Nov. 7, 2019 EPA completeness finding on SIP

Nov. 7, 2020 EPA deadline to act on SIP

Feb. 12, 2021 EPA approves majority of SIP

Feb. 22, 2022 EPA proposes disapproval of interstate transport provisions of SIP

Feb. 28, 2022 EPA signs proposed FIP to address interstate ozone transport in
several states, including Arkansas

April 6, 2022 Proposed interstate ozone transport FIP published

l. EPA Has a Narrow Role in the SIP Process

EPA’s proposed disapproval of Arkansas’s interstate transport SIP for the 2015 ozone
NAAQS exceeds the Agency’s authority under the Clean Air Act (“CAA”). The CAA creates a
system of cooperative federalism whereby EPA “determines the ends—the standards of air
quality—while states are given the initiative and broad responsibility to determine the means to
achieve those ends.”? Accordingly, the CAA grants states the authority to develop plans

2 Concerned Citizens of Bridesburg v. EPA, 836 F.2d 777, 779 (3rd. Cir. 1987) (citing Bethlehem Steel Corp. v.
Gorsuch, 742 F.2d 1028, 1036 (7th Cir. 1984)).



addressing the NAAQS? and the states have extensive discretion in what their plans encompass.*
The states’ primary role in developing SIPs under Section 110 also extends to the “Good
Neighbor” obligation in CAA Section 110(a)(2)(D)(1)(I) to develop SIPs to address interstate
transport.®

EPA’srole is limited once a state submits a SIP. According to Section 110 of the CAA, the
Administrator shall approve [a SIP or SIP revision] as a whole if it meets all of the applicable
requirements of this chapter.”® EPA has long recognized its limited role; most recently in a SIP
approval earlier this month:

[T]he Administrator is required to approve a SIP submission that complies with the
provisions of the CAA and applicable Federal regulations. 42 U.S.C. 7410(k); 40
CFR 52.02(a). Thus, in reviewing SIP submissions, EPA’s role is to approve state
choices, provided that they meet the criteria of the CAA.”

Given EPA’s limited role, it is inappropriate for EPA to propose “to apply a consistent set of policy
judgments across all states for purposes of evaluating interstate transport obligations and the
approvability of interstate transport SIP submittals for the 2015 ozone NAAQS,”® including for
the proposed disapproval of Arkansas’s SIP. EPA goes on to state that its

policy judgments reflect consistency with relevant case law and past agency
practice as reflected in the CSAPR and related rulemakings. Nationwide
consistency in approach is particularly important in the context of interstate ozone

3 See 42 U.S.C. § 7410(a) (requiring States to submit plans to implement, maintain, and enforce NAAQS); see also
Com. of Va. v. EPA, 108 F.3d 1397, 1407 (D.C. Cir.), decision modified on reh’g, 116 F.3d 499 (D.C. Cir. 1997)
(stating that the CAA “expressly gave the statesinitial responsibility for determining the mannerin which air quality
standards were to be achieved.”).

4 See Union Elec. Co.v. EPA, 427 U.S. 246,250 (1976) (“Each State is given wide discretion in formulatingits plan.”);
Train v. NRDC, 412 U.S. 60,79 (1975) (“[EPA] is relegated by the [Clean Air] Act to a secondary role in the process
of determining and enforcing the specific, source-by-source emission limitations which are necessary if the national
standardsit has set are to be met.”); Fla. Power & Light Co. v. Costle, 650 F.2d 579, 587 (5th Cir. 1981) (“The great
flexibility accorded the statesunder the Clean Air Act is further illustrated by the sharply contrasting, narrow role to
be played by EPA.”).

5 See North Carolinav. EPA, 531 F.3d 896, 923 (D.C. Cir. 2008) (“the textof'section 110. .. establishes the state as
the appropriate primary administrative unit to address interstate transport of emissions.”) (citations omitted); see also
Michiganv. EPA, 213 F.3d 663, 671 (D.C. Cir. 2000).

642 U.S.C. § 7410(k)(3) (emphasis added).

" Air Plan Approval; Wisconsin; Redesignation of the Wisconsin Portion of the Chicago-Naperville, Hlinois-Indiana-
Wisconsin Area to Attainment of the 2008 Ozone Standard, 87 Fed. Reg. 21,027,21,028 (Apr. 11, 2022).

887 Fed. Reg. 9798,9801 (Feb. 22, 2022) (emphasisadded).
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transport, which is a regional-scale pollution problem involving many smaller
contributors.®

Furthermore, these policy judgments, which EPA is now attempting to enforce as binding on the
states and regulated facilities through EPA’s actions on the SIP, have not been through proper
notice and comment as required by law and thus are unenforceable.

With respect to EPA’s proposed disapproval of Arkansas’s SIP, EPA is proposing to
disapprove of Arkansas’s use of an alternative 1 parts per billion (“ppb”) threshold to identify
whether Arkansas is “linked” to projected nonattainment and/or maintenance receptors in other
states, in part due to EPA’s determination that use of an alternative threshold “may be impractical
or otherwise inadvisable for a number of additional policy reasons.”'? EPA also claims that “it is
not clear that national ozone transport policy is best served by allowing for less stringent thresholds
at Step 2.”11 Instead, EPA believes the appropriate threshold to determine linkages is 1 percent of
the 2015 ozone NAAQS (i.e., 0.70 ppb).12

EPA’s policy judgments, upheld by courts in support of its Federal rulemakings to address
interstate transport, have no place in determining whether a SIP meets the applicable CAA
requirements. Despite the “regional-scale pollution problem” of ozone transport, Congress granted
authority to the states, in the first instance, to determine how to address interstate ozone transport.
Imposing EPA’s policy preferences on the states improperly negates their authority to develop
their own SIPsto addressinterstate transport and the Agency’s policy preferences fail to determine
whether the states have complied with the law in developing their interstate transport SIPs.
Likewise, EPA’s claim that it may be impracticable to apply an alternative threshold is an
inappropriate basis forrejecting a state’s choice. Impracticality, like policy reasons, plays no part
in whether a SIP meets the applicable CAA requirements. EPA’s analysis of whether the DEQ
SIP complied with CAA requirements should have been limited to the rules, guidance and
information existing at the time of DEQ’s SIP submittal and not on EPA’s new policy judgments.

Further, EPA cannot base disapproval of a SIP on the fact that states, even when following
the 4-Step interstate transport framework that EPA has established, may apply different thresholds
in Step 2 of the framework, which would have “the potential to result in inconsistent application
of interstate transport obligations based solely on the strength of a state’s SIP submittal at Step 2
of the 4-Step framework.”3 The states, in the first instance, have wide discretion in determining
how to achieve the NAAQS, including their interstate transport obligations, and EPA cannot force
the states to adopt approaches reflecting the Agency’s policy preferences for consistency in
interstate transport obligations. A “SIP basically embodies a set of choices . . . that the state must

°1d.

10 87 Fed. Reg. at9807; seealso id. (“it is not clear that national ozone transport policy is best served by allowing for
less stringent thresholds at Step 2.”).

1d.
121d. at 9802.

131d.at 9807.



make for itself in attempting to reach the NAAQS with minimum dislocation.”1#

EPA also cannot substitute its own judgment for that of the state’s in crafting a SIP, as the
courts have recognized.> Accordingly, the fact that EPA has consistently applied Step 3 of its 4-
Step framework to identify “significant” emissions contributions for its ozone transport Federal
Implementation Plans (“FIPs”) and “this interpretation of the statute has been upheld by the
Supreme Court,”?® has no bearing on whether a state’s different choices for its own SIP are
approvable under the CAA. In determining whether a state’s emissions significantly contribute to
nonattainment or interfere with maintenance, EPA explains that “states must complete an analysis
similar tothe EPA’s (or an alternative approach to defining “significance” that comports with CAA
requirements.)”!” Yet, there is no requirement in the CAA that states must complete an analysis
similar to EPA’s, nor has EPA attempted to adopt regulatory standards that purport to define the
regulatory requirements for interstate transport SIPs. In fact, in the very cases cited by EPA, the
Supreme Court and the D. C. Circuit Court of Appeals have ruled that such plans may not result
in controls that reduce emission by more than the amount necessary to achieve attainment.18

Accordingly, EPA’s Proposal falls short, and EPA has overstepped its authority under the
CAA.EPA should re-evaluate Arkansas’s SIP on the basis of whether the SIP meets the applicable
requirements of the CAA, not on the basis of whether Arkansas made different choices than EPA
would have made had it been the decision-maker with respect to fulfilling the state’s Good
Neighbor obligation to addressinterstate transport of ozone under Section 110(a)(2)(D)(i)(1) of the
CAA. EPA also must avoid any policy determinations or a desire to adopt a “national ozone
transport policy” in evaluating Arkansas’s SIP.

14 Bridesburg, 836 F.2d at 780-81 (emphasis added); see also Com. of Va., 108 F.3d at 1410 (D.C. Cir.) (CAA Section
110 “does notenable EPA to force particular control measures on the states.”).

15 Bridesburg, 836 F.2d at 781 (quoting Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 79 (1975)) (internal
citations and quotationsomitted) (“EPA has limited authority to reject a SIP . ... The [CAA] gives the Agency no
authority to question the wisdom ofa State’s choices of emission limitations if they are partofa plan which satisfies
the standards of [Section 110(a)(2)], and the Agency may devise and promulgate a specific plan of its own only if a
State fails to submit an implementation plan which satisfies those standards.”).

16 87 Fed. Reg. at9810.

7.

18 EPA acknowledges that pursuant to EME Homer City decision, it cannot “require [] an upwind State to reduce
emissions by more than theamount necessary to achieve attainmentin every downwind State to which it is linked”
for to do so would be “over-control”. 87 Fed. Reg. 200098-99. It further admitsthat its current modeling
demonstrates weakness in its conclusions regarding Arkansas’linkages, and calls into question inclusion of non-
EGUs in thestateplan. Id. One tenet of EPA proposed disapprovalis that Arkansas’ analysis did not include non-
EGUs (87 Fed. Reg. 9810), yet EPA’s own modeling seems to indicate thatthe opposite - thatto go beyond is in fact
over control. Id. Either way - and without waiver - this confusion regarding modeled results, ever-changing
linkages, and phantom necessity of control, particularly in Arkansas, highlights the unfairnessand inefficiency of
EPA’s chosen process for this rule making, its numerous dockets,and the companion rule making proposing to
institute a FIP for Arkansason the heels of this ill-conceived proposed disapproval.
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DEQ should be permitted time to analyze, addressand/or correct any deficiencies identified
by EPA before finalizing a FIP. Although EPA might generally have the authority under Section
7410(c)(1)(B) to issue a FIP at any time prior to the 2-year deadline after disapproval,!®
nevertheless, CAA Section 7410(c)(1) contemplates that a state would be provided time to correct
any deficiency and that EPA has the discretion to allow up to two years for correction of any
deficiency. EPA’s determination about whether a FIP should be promulgated immediately as to a

specific state should be based on a state-specific analysis since a State may bring a particularized,
as-applied challenge to a nationwide or regional transport rule.2°

1. EPA’s Proposed SIP Disapproval and FIP Proposal Is Out of Sequence.

EPA’s approach to taking action to disapprove the DEQ SIP and simultaneously
promulgate a FIP, instead of allowing DEQ to submit revisions to its SIP, effectively impairs
DEQ’s ability to make a state-specific over-control analysis. EPA does not have the authority to
impose requirements that result in over-control,?! nor does it have the authority to mandate a
particular control for a state.?? In fact, EPA seeks comment on its proposed FIP as to whether its
FIP results in over-control with respect to Arkansas.2® EPA has the process backwards. Under
EPA’s analysis based on the 2016 modeling platform, the single Michigan maintenance receptor
that Arkansas analyzed in its SIP submission is no longer anissue.2* Yet now, EPA has identified
other receptors in Texas that it claims are adversely impacted by Arkansas emissions?® and has
imposed control requirements without allowing Arkansas the opportunity to evaluate EPA’s
newly-purported linkages to Texas and determine the appropriate emission reductions, if any,
necessary from Arkansas sources to address these purported linkages.. Consequently, EPA’s SIP
disapproval and its proposed FIP are linked, and EPA should not finalize its FIP with respect to
Arkansas until DEQ has been given a reasonable amount of time to respond.

IIl.  The Appropriate Venue for Hearing Challenges to the Proposed Disapproval of
Arkansas’s SIP Is the Eighth Circuit.

EPA claims that the appropriate venue for challenges to EPA’s final action on the interstate
transport SIPs for Louisiana, Arkansas, Texas, and Oklahoma is the U.S. Court of Appeals for the
District of Columbia Circuit (“D.C. Circuit™).26 Under Section 307(b)(1) of the CAA, for purposes

19 EPA v. EME Homer City Generation, 572 U.S. 489,511, 134 S.Ct. 1584,1601 (2014).

20 EME Homer City Generationv. EPA, 795F.3d 118,124 (D.C. Cir. 2015).
21 |d,

22 Com. of Va., 108 F.3d at 1410 (D.C. Cir.) (stating that CAA Section 110 “doesnot enable EPA to force particular
control measures on the states.”).

23 87 Fed. Reg. at20,098-99.
24 87 Fed. Reg. at9808 andn. 52.
25 |d. at9807-08.

26 87 Fed. Reg. at9835.



of determining venue for challenges to EPA actions, the relevant questions are whether the action
is: (1) a nationally applicable action; (2) a locally or regionally applicable action; or (3) a locally
or regionally applicable action based on a determination that has nationwide scope or effect.2’

EPA claims that the proposed rulemaking, if finalized, would be a “nationally applicable”
action under CAA Section 307(b)(1) because it would address four states, located in three different
Federal judicial circuits, and “would apply uniform, nationwide analytical methods, policy
judgments, and interpretation with respect to the same CAA obligations.”?® EPA’s reasoning is
insufficient to make the final rulemaking a “nationally applicable” action and it would be
inconsistent with EPA’s recent final rulemaking approving the ozone interstate transport SIPs for
Florida, Georgia, North Carolina, and South Carolina.?® Despite the fact that rulemaking applied
to four states located in two different Federal judicial circuits, and also relied on EPA’s 4-Step
interstate transport framework, EPA did not determine that action was nationally applicable, with
judicial review available only in the D.C. Circuit. Instead, EPA determined that judicial review of
that rule must be filed in the United States Court of Appeals for the appropriate circuit.30

Inthe alternative to determining that the final rulemaking would be “nationally applicable,”
“the Administrator intends to exercise the complete discretion afforded to him under the CAA to
make and publish a finding that the final action ... is based on a determination of ‘nationwide
scope or effect.””3 However, despite the Agency’s unsupported claim, EPA is not afforded
“complete discretion” in proposing to find that the final rulemaking would be based on a
determination of “nationwide scope or effect” within the meaning of CAA Section 307(b)(1).
Courts do not defer to EPA’s determination of venue.®? Likewise, there is no provision in CAA
Section 307(b)(1) that gives EPA the exclusive authority to determine whether an action is based
on a determination of nationwide scope or effect.3® Rather, the CAA “provides a clear metric by
which a court can assess the scope or effect of the relevant determinations. The reviewing court
merely asks whether the scope or effect of the determinations is nationwide.”3

EPA’s intent to “apply uniform, nationwide analytical methods, policy judgments, and
interpretation with respect to the same CAA obligations” in this and other ozone transport SIP
rulemakings would not transform any of the final rulemakings into one that is “based on a

27 See 42 U.S.C. § 7807(b)(1); see also Texas v. EPA, 829 F.3d 405, 418 (5th Cir. 2016).

28 87 Fed. Reg. at9835.

29 Air Plan Approval; FL, GA, NC, SC; Interstate Transport (Prongs 1 and 2) for the 2015 8-Hour Ozone Standard,
86 Fed. Reg. 68,413 (Dec. 2, 2022).

30 86 Fed. Reg. at 68,430.

3187 Fed. Reg. at 9835.

32 Texas v. EPA, 829 F.3d 405, 417-18 (5th Cir. 2016).
33 1d at420.

341d.
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determination of nationwide scope or effect.” Indeed, it would be arbitrary and capricious for EPA
to apply non-uniform analytical methods, inconsistent policy judgments, and inconsistent
interpretations to the various state ozone transport SIP submittals.3> 1f EPA relies on the same
concept or interpretation in “other final agency action, it will be subject to judicial review upon
challenge” tothat separate action.2® In approving the interstate transport SIPs for Georgia, Florida,
North Carolina, and South Carolina, EPA relied on the same 4-Step framework on which it relied
for this Proposal and yet EPA made no claim that its approval of those states” SIPs was based on
a determination of nationwide scope or effect, in direct contrast to this rulemaking.3’

Despite EPA’s claim that its final rulemaking with respect to the ozone transport SIPs for
Arkansas, Louisiana, Texas, and Oklahoma will be nationally applicable or based on a
determination of nationwide scope or effect, EPA’s final action on these states’ SIPs will be locally
or regionally applicable, and not based on a determination of nationwide scope or effect. “The
question of applicability turns on the legal impact of the action as a whole.”3® Here, EPA’s
proposed action is limited to a single EPA region and directly impacts only four states. This is the
prototypical example of a regionally applicable action. Although EPA claims to be applying
uniform, nationwide analytical methods, policy judgments, and interpretations, EPA’s proposed
disapprovals are inherently state-specific and depend on the “facts and circumstances of each
particular state’s submittal.”3® Accordingly, petitions for review of EPA’s final action with respect
to the interstate ozone transport SIPs may be brought only in the court of appeals for the
appropriate circuit. For EPA’s final action with respect to Arkansas’s SIP, that will be the U.S.
Court of Appeals for the Eighth Circuit.

AEF requests that EPA approve the Arkansas SIP. Inthe alternative, EPA should withdraw
its SIP disapproval and work with DEQ to address any concerns in the SIP by granting DEQ
additional time to submit further information or through a SIP Call.

Sincerely,

Ava F. Roberts
Executive Director
The Arkansas Environmental Federation

35 As noted above, however, policy judgments should not be a factorin whether or notan interstate transport SIP is
approvable.

36 Sierra Clubv. EPA, 926 F.3d 844,849 (D.C. Cir. 2019).

37 See 86 Fed. Reg. 68,413.

38 Texas, 829 F.3d at 419; accord Texas v. EPA, No. 10-60961, 2011 WL 710598, at *2 (5th Cir. Feb. 24, 2011)
(unpublished) (“Determining whether an action by the EPA is regional or local on the one hand or national on the
other should depend on the location of the persons or enterprises that the action regulates rather than on where the
effectsof the action are felt.” (internal quotation omitted)).

39 87 Fed. Reg. at9801.



