A Place to Call Home:
Siting Manufactured

Housing in Arkansas

The typical Arkansan probably considers the ownership of a home
one of his or her most important goals or accomplishments. Like-
wise, most Arkansas communities try to support home ownership
by increasing the availability of quality housing. Of course, housing
is only “available” if it is affordable. A community trying to expand
home ownership will therefore work to increase the inventory of af-
fordable housing accessible to its population.

The cost to construct or purchase a site-built house can obviously
be significant. As a result, some portion of the average community’s
population may not be able to afford even moderately priced struc-
tures. Communities will therefore have an interest in including in
their housing mix relatively inexpensive structures. This has led to
significant efforts to minimize the cost of the available residential
structures.

Manufactured homes are, in some instances, a viable method of
addressing affordable housing objectives. For various reasons, manu-
factured structures will usually cost less per square foot than a site-
built house. However, the ability of manufactured housing to ad-
dress residential housing needs has faced governmental obstacles.

Some communities in Arkansas and other states have or had or-
dinances that restrict, or make more costly, the siting of manufac-
tured housing. For example, a municipality may have an ordinance
prohibiting the placement of manufactured homes in areas zoned
for single family residences. These, and related zoning classifications,
have sometimes forced manufactured housing into areas set aside for
groups of structures known as “trailer parks” or small lot subdivi-
sions. Consequently, the potential affordability benefits of a manu-
factured house would only be available if one chose to live in these
developments which are sometimes on the periphery of a town.

The federal government along with several states and commu-
nities began considering some years ago whether home ownership
might be increased by better integrating manufactured housing into
housing inventories. Congress and a number of states enacted legis-
lation that provides a process for minimizing certain governmental
impediments to siting manufactured housing. The result has been
the identification and elimination of some state or local governmen-
tal requirements that make it more difficult for manufactured homes
to play a substantive role in providing an affordable housing choice.
Of particular relevance, the Arkansas General Assembly enacted leg-
islation in 2001 that requires each Arkansas community to provide a
residentially zoned area for manufactured housing.?

Arkansas lawyers are frequently asked to advise both governmen-
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tal and private entities on legal issues associated with the develop-
ment of residential housing. These issues sometimes include the use
and/or siting of manufactured housing. Municipalities, developers,
financial institutions, non-profit housing providers and/or real estate
investors may have varied perspectives on manufactured housing is-
sues. By way of example, a municipality may need to determine the
extent to which manufactured housing can be regulated in view of
the preemptive provisions found in certain Arkansas and federal stat-
utes. Similarly, an attorney working on the development or financ-
ing of a project proposing to utilize manufactured housing must be
cognizant of the tools available to address local ordinances or codes
that restrict the siting of these structures. This article addresses these
issues and the related legal authorities.

I. Manufactured Housing

A. The Development of Manufactured Housing

The commercial production of manufactured housing began in
the 1920s.?> The public has tended, in the past, to refer to manufac-
tured structures as ‘mobile homes or trailers.” However, over the last
several decades, manufactured homes have increased in both square-
footage and the range of construction materials. As will be discussed,
federal regulations have probably reduced, to some extent, the his-
torical distinctions between manufactured housing and site-built
homes. Congress coined the term “manufactured housing” in 1980,
generally referring to factory-built housing that has been constructed
in conformance with certain United States Department of Housing
and Urban Development regulations.

B. Production and Distribution of Manufactured Housing

The construction of manufactured houses in enclosed production
facilities provides significant efficiencies. For example, production of
a manufactured structure is not subject to weather delays. Further,
economies of scale are provided by the ability to make aggregate
or volume purchases of labor and materials. As a result, the cost to
construct a site-built home usually exceeds a similarly sized manu-
factured house. Once constructed, the manufactured house is either
transported to a retailer for sale or to the location at which it will be
installed.

C. Financing the Purchase of a Manufactured Home
The purchase of a manufactured house might be financed through
either governmental or private sources. The manufactured housing



industry has worked to achieve similar treatment
for manufactured homes and site-built structures
in terms of underwriting criteria. However, the
evolution of manufactured housing from the trav-
el industry has sometimes caused confusion as to
whether these structures should be treated as per-
sonal property or permanent housing.*

In most states, when a manufactured home is
placed on a permanent foundation, it changes
from personal property to real property. Arkansas
has adopted a three-part test primarily focusing on
whether the home is intended to be permanent.
This issue can affect a traditional lender’s view of
these structures as potential collateral for loans.
Some may be reluctant to provide financing pri-
marily due to a lack of familiarity with manufactured homes which
may be a significant factor for those planning to develop a project in-
volving manufactured housing. Lending programs and requirements
for manufactured housing may differ depending upon the type of
support system used (e.g., perimeter wall block, “piers and blocks” or
wooden pilings). Unfortunately, loan underwriting often still results
in disparities between loan terms for site built homes and manu-
factured homes generally being more favorable for site built homes.
Regardless, many traditional financial institutions will finance the
purchase of manufactured homes and there are a number of spe-
cialized lenders who have developed loan products specifically for
manufactured homes.

Another source of private financing is the manufactured home re-
tailers. Their retail sale contracts will often be sold to financial insti-
tutions. In addition, manufactured houses are also eligible for mort-
gage insurance programs of the Federal Housing Administration and
Veterans Administration.

D. Role in Housing Markets

Over twenty-two million Americans reside in approximately ten
million manufactured homes.® Twenty percent of every new home
started is a manufactured house.” The demand is probably driven,
to some extent, by improvements in the structures and their relative
affordability.

Manufactured houses are found in greater numbers in the south
than other areas of the United States.® They are also more common
in smaller communities and rural areas. This may be due to a com-
bination of lower land costs and an absence of zoning restrictions in
unincorporated areas. Likewise, the reduced costs associated with the
production of a manufactured house, along with the lower main-
tenance expense have made these structures particularly attractive
to moderate or lower income households. The affordability benefits
provided by manufacturing may become especially important in view
of tightening credit standards.

E. The Perception of Manufactured Housing

Manufactured homes have sometimes been perceived as inferior
or less aesthetically pleasing than site-built housing. Accordingly, lo-
cal governments have, on occasion, on their own initiative or due to
pressure from individuals or groups, used their zoning authority to
isolate or exile manufactured housing. The proponents of these mea-
sures argue that such zoning restrictions ensure compatibility of land

uses, maintenance of a balanced housing stock, and promotion of a
sense of homogeneity of housing and community.

Manufactured housing proponents respond that there is no evi-
dence these structures are incompatible with site-built homes. They
argue studies support the argument that the placement of manufac-
tured homes has little or no effect on the value of surrounding prop-
erties. Proponents also point to improved production, design and
appearance arguing that the appearance of manufactured houses has
evolved to the point that many structures are similar in appearance
and are as well built as site-built homes. Manufacturers presumably
recognize that greater acceptability by consumers and the commu-
nity in general is more likely if the structures are as “house-like” as

possible.

II. Relevant Federal Law on Manufactured Housing Production
A. National Manufactured Home Construction and Safety
Standards Act of 1974

1. Background

In the 1970s, Congress concluded that the federal regulation of
the production of manufactured houses would improve the quality
and durability of these structures. This determination led to the 1974
enactment of the National Manufactured Housing Construction and

Safety Standards Act (‘“NMHCSSA”)’. The NMHCSSA required
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the federal Department of Housing and Ur-
ban Development (‘HUD”) to promulgate
and periodically revise regulations addressing
various aspects of the production of manu-
factured houses. The statute defines a manu-
factured house as “one that has a permanent
chassis and is designed to be used with or
without a permanent foundation.”"

2. The HUD Code

The federal regulation promulgated pur-
suant to the NMHCSSA is known as the
HUD Code." The HUD Code has a unique
status as the only federal residential building
code. This federal code applies uniform con-
struction and safety standards to both single
or multi-section “manufactured houses.” A
“manufactured home” is defined as “a struc-
ture, transportable in one or more sections

. which is built on a permanent chassis
and designed to be used as a dwelling with or
without a permanent foundation . 2

Building standards for manufactured
housing have been subjected to federal regu-
lation, in part to establish practical, uniform,
and, to the extent possible, performance
based federal construction standards for
these structures.” An advantage of this ap-
proach has been that technological improve-
ments in safety and construction standards
are transferred to the industry on a national
basis much faster and more efficiently than if
numerous local codes had to be revised. This
better enables the consumer to benefit more
quickly from national research and quality
control.™

Unlike most state or local standards, the
HUD Code is not prescriptive. In other
words, it does not mandate the use of spe-
cific materials or measurements. Instead, the
HUD Code contains engineering design and
material performance standards. This system
is supposed to better ensure that a unit is con-
structed according to the federally approved
design. These federal performance standards
do not include the activities required to install
a manufactured home.

The State of Arkansas’s efforts to regulate
manufactured housing are channeled through
the Arkansas Manufactured Housing Com-
mission (‘“AMHC”). The Arkansas Manufac-
tured Homes Standards Act" requires that the
AMHC do what is necessary to comply with
the NMHCSSA, including providing for the
enforcement of the federal HUD Code. The
Arkansas definition of “manufactured home”
is identical to the federal statute.'
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3. Local Government Preemption

The Congressional desire to standardize
manufactured housing production as ex-
pressed in the NMHCSSA has sometimes
collided with the traditional interest of lo-
cal government in the regulation of the
erection of structures. Local government’s
oversight activities have usually included the
construction and/or siting of both site-built
and manufactured housing through building
standards or zoning codes. Congress both
anticipated and addressed this potential con-
flict by placing in the NMHCSSA language
preempting inconsistent state and local re-
quirements.

(a) Preemption Language
The NMHCSSA provides that:

Whenever a federal manufactured
home construction and safety stan-
dard established under this (chapter)
is in effect, no state or political sub-
division of a state shall have any au-
thority either to establish, or to con-
tinue in effect, with respect to any
manufactured home covered, any
standard regarding construction or
safety applicable to the same aspect
of performance of such manufac-
tured homes which is not identical
to the Federal manufactured home

construction and safety standard."”

In other words, the federal statute expressly
prohibits state or local governments from en-
acting construction or safety standards that
differ from the HUD Code.'® The statute’s
purpose is to promote the uniformity and
comprehensiveness of the HUD Code. The
preemption provision enables manufacturers
to use standardized building materials and
components regardless of where the struc-
ture is sold, constructed, or erected. State
and local governments do retain the right to
establish standards for both the stabilizing
and support systems of manufactured homes
and the foundations on which those manu-
factured homes are installed.

(b) Conflicts with Local Government
Standards

Some local standards or codes were in
conflict with the NMHCSSA’s preemption
provision at the time of the statute’s enact-
ment in 1974. Subsequently enacted local
requirements have also, on occasion, run
afoul of the NMHCSSA. The courts have
therefore periodically adjudicated whether
some aspect of a local ordinance or code has

been preempted by the federal program. Ex-
amples include:

i. The Third Circuit Court of Appeals
held that the NMHCSSA preempted a local
municipality’s ban of manufactured homes
from a zoning district based on safety stan-
dards, but did not affect the zoning of manu-
factured homes in general.”

ii. The Fifth Circuit Court of Appeals
held that the NMHCSSA did not preempt a
local zoning ordinance prohibiting the place-
ment of “trailer coaches” on any lot within
city limits except in a “duly authorized trailer
park” because the provisions of the ordinance
were not linked to local safety and construc-
tion standards.”

iii. The Eleventh Circuit Court of Appeals
held that a local ordinance was preempted
because it attempted to impose greater safety
requirements for manufactured homes than

those mandated by the NMHCSSA.*!

(c) Permissible Local Requirements

Not all local requirements affecting man-
ufactured housing are preempted by the
NMHCSSA. The most common examples
of unaffected local ordinances are zoning
codes. The federal courts have held that
NMHCSSA preempts only construction and
safety standards and does not apply to local
zoning ordinances that regulate the place-
ment of dwellings in the community.*

Zoning involves the division of land into
zones and within these zones, regulation of
both the nature of land usage and the physi-
cal dimensions of uses including height, set-
backs and minimum area. These programs
are used by communities to protect the
rights of property owners while promoting
the general welfare of the community. The
key objective of a zoning classification is
to place particular activities where they are
most appropriate considering the compat-
ibility of the uses and the established devel-
opment pattern.

The process of establishing and periodical-
ly revising ordinances or codes is usually un-
dertaken by a municipal planning staff and
commission which make recommendations
to ultimate decision makers such as the com-
munity’s board or council. Opportunities for
public input on these recommendations or
decisions are provided at certain steps in the
process. The question of what zoning clas-
sifications are, or should be, applicable to
manufactured homes has often been the sub-
ject of debate and/or litigation.

The NMHCSSA does not limit the au-

thority of local government to establish zon-
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source of manufactured housing restrictions.
Deed restrictions and bills of assurance® are
sometimes used by private parties to prohibit
or restrict the ability of a property owner to
erect manufactured houses on one or more
properties.” The Accessibility Act specifically
excludes real property covenants and bills of
assurance from the previously described pro-
hibitions.*® Historic districts are also exempt
from the Accessibility Act.

C. Implementation of the Arkansas Af-
fordable Accessibility Act

1. Community Zoning Analysis

The enactment of the Accessibility Act re-
quired Arkansas communities to assess whether
their zoning schemes complied with the statute.
Neither these assessments nor the changes re-
quired to attain Accessibility Act compliance
have likely been simple, either legally or politi-
cally.

2. Interpretation of the Accessibility Act

The scope of the Accessibility Act preemption
provision has not been addressed by the Arkan-
sas appellate courts. However, the Arkansas At-
torney General was asked to opine on an Acces-
sibility Act issue in 2007.% The opinion was in
response to a request by Senator Shane Broad-
way to Arkansas Attorney General Dustin Mc-
Daniel in regard to City of Benton Ordinance
No. 22 of 1992.%

The Attorney General stated that the Benton
Ordinance had a provision for “Special Districts”
that could possibly authorize the establishment
of residential districts that would include “man-
ufactured homes” as required by the Accessibility
Act. However, he noted there was no informa-
tion indicating that Benton had established such
districts.  Consequently, the Attorney General
stated: “Moreover, in my opinion, the require-
ments of the Affordable Housing Accessibility
Act are not satisfied by the possibility that the
City might, at some point, authorize the place-
ment of manufactured homes in a residential
district.”

IV. Conclusion

Both the State of Arkansas and its various
communities face challenges in the pursuit of
an increase in home ownership. These chal-
lenges are likely to be exacerbated, at least in the
short term, by the problems facing the United
States economy. Therefore, the availability of
the means or methods to reduce housing costs
will continue to be critical. An important ques-
tion is whether manufactured housing can play
a substantive role in providing affordable hous-
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ing. Traditionally, many communities opposed
any role for manufactured housing other than
placement within a trailer park or similar devel-
opment. The evolution of these structures with-
in the last few decades into a viable alternative
or substitute for site-built structures has raised
questions as to wisdom of some of the govern-
mental hurdles. The combination of these fed-
eral and Arkansas authorities delineate the extent
to which state and local government can regulate
the use of manufactured housing. Consequently,
attorneys advising clients regarding these and re-
lated issues must be cognizant of both the federal
HUD Code and the Arkansas Accessibility Act.
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