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Recent corporate scandals
and the passage of the
Sarbanes-Oxley Act of 2002

have dramatically elevated the pri-
ority of compliance functions for all
public corporations. A robust com-
pliance program is necessary to
identify and control risks that have
the potential to involve violations
of law. Once such a risk is identi-
fied, a company’s response cannot
only mitigate any financial or repu-
tational harm but can substantially
impact the ultimate outcome of

potential actions taken by law
enforcement or regulatory officials.
As a result, the proper conduct of
internal inquiries and investigations
has become increasingly important.

In the current environment, a
corporation presented with credi-
ble evidence of wrongdoing is
expected to conduct a thorough
internal investigation and cooper-
ate willingly with any external
investigation. Because the findings

and conclusions of an internal
investigation can become a poten-
tial roadmap for third-party liti-
gants, particular care is required to
guard against the release of that
information. Typically, an internal
investigation is led by in-house or
outside counsel so as to obtain the
protections afforded by the attor-
ney-client privilege and work prod-
uct doctrine. However, when a
corporation chooses to cooperate
with regulatory or law enforcement
officials, its ability to keep an

internal investigation confidential
or assert the attorney-client privi-
lege may be jeopardized.

This article provides an
overview of certain attorney-client
privilege issues as they relate to
internal and external investiga-
tions or examinations and confi-
dentiality issues that arise in the
context of such examinations of
insurance companies. Insurance
companies that operate on a

regional or national basis face par-
ticular challenges because they are
licensed by each state in which
they operate and are subject to a
regulatory scheme that generally
provides uncertain assurance that
these issues can be handled in a
uniform, consistent manner. A
more thorough discussion of recent
issues involving attorney-client
privilege can be found in the
Report of the American Bar
Association’s Task Force on the
Attorney-Client Privilege.1

The Attorney-Client Privilege
and Work Product Doctrine

The attorney-client privilege is 
an evidentiary rule that protects
against discovery of confidential
communications between a lawyer
and a client.2 The widely accepted
parameters of the privilege were
specifically set forth in United States
v. United Shoe Machinery Corp.3

The privilege applies only if (1)
the asserted holder of the privi-
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lege is or sought to become a
client; (2) the person to whom
the communication was made
(a) is a member of the bar of a
court, or his subordinate and (b)
in connection with this commu-
nication is acting as a lawyer;
(3) the communication relates
to a fact of which the attorney
was informed (a) by his client
(b) without the presence of
strangers (c) for the purpose of
securing primarily either (i) an
opinion on law or (ii) legal serv-
ices or (iii) assistance in some
legal proceeding, and not (d) for
the purpose of committing a
crime or tort; and (4) the privi-
lege has been (a) claimed and
(b) not waived by the client.4

Its purpose is to facilitate the
rendering of legal advice by encour-
aging “full and frank communica-
tion between attorneys and their
clients and thereby promot[ing]
broader public interests in the
observance of law and administra-
tion of justice.”5

The attorney-client privilege
includes the work product doc-
trine, which protects against the
disclosure of the mental impres-
sions, conclusions, opinions, and
legal theories of an attorney cre-
ated in anticipation of litigation.6

Its purpose is to allow attorneys to
properly prepare their client’s case
with the reasonable expectation
that such work will not be pro-
duced to opposing counsel.7

It is important to note that the
attorney-client privilege only pro-
tects against the disclosure of “com-
munications” and not against the
disclosure of underlying facts.8 In
addition, courts distinguish between
“factual” and “opinion” work prod-
uct. While factual work product may
be disclosed upon a showing of sub-

stantial need and inability to obtain
the equivalent without undue hard-
ship, opinion work product is
afforded additional protection.9

Extending the privilege to
nonlawyers. When representing
public corporations, lawyers
often—and sometimes are com-
pelled to—involve the service of
other professionals, such as
accountants, investment bankers,
and public relations firms when
conducting internal investigations
or managing external investiga-
tions. It appears to be well settled
that agents and subordinates work-
ing under the direct supervision
and control of the lawyer can be
included within the scope of the
privilege. Similarly, where other
experts are retained to assist the
lawyer, statements made to and
from them may be privileged if
their services “are a necessary aid
to the rendering of effective legal
services to the client.”10

The reasoning supporting these
principles was established in United
States v. Kovel.11 In Kovel, the court
recognized that “the complexities of
modern existence prevent attorneys
from effectively handling clients’
affairs without the help of others”12

and declined to limit the applica-
tion of the privilege to “others”
with only menial or ministerial
responsibilities relating communi-
cations to an attorney. Instead, the
court analogized the use of an
accountant to explain accounting
concepts to that of the use of an
interpreter to translate a foreign
language, emphasizing that “[w]hat
is vital to the privilege is that the
communications be made in confi-
dence for the purpose of obtaining
legal advice from the lawyer.”13

Other cases have extended the
principle articulated in Kovel to
permit the privilege to apply to

communications with other third
parties, including investment
bankers and public relations firms.
These decisions generally turn on
whether the third party was acting
under the direction of counsel and
the extent to which the services
performed aided in the rendering
of legal advice.14

Distinguishing legal from busi-
ness advice. Corporate internal
investigations, whether led by in-
house or outside counsel, will gen-
erally result in advice that has legal
and business aspects to it. In gen-
eral, the basic rule is that for a par-
ticular communication to be
privileged, it “must be primarily or
predominantly of a legal charac-
ter.”15 This issue can be particularly
confusing, especially for in-house
counsel who routinely give busi-
ness advice and frequently serve on
business teams. Some courts have
required corporations to prove,
with regard to a particular commu-
nication, that the corporation
sought “predominantly” legal
advice, services, or assistance.16

Protecting the Privilege in
Internal Investigations

Due to the high standard required
for production of attorney work
product, taking advantage of the
protection it affords is important.
This requires that the attorney not
just act as a fact gatherer. When
facts are obtained and documented,
the attorney must include his or her
mental impressions and opinion in
order to protect the documents
from disclosure. All documents pre-
pared during the investigation
should be clearly marked as “privi-
leged and confidential/attorney
work product” and, to the extent
possible, clearly reflect that they
contain the attorney’s thought
processes and legal theories.
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Employee interviews. Corporate
internal investigations will almost
certainly involve interviews of cur-
rent or former employees. These
interviews present particular chal-
lenges to the attorney who is repre-
senting the company and not the
employee-witness, and which, if not
conducted properly, may result in a
loss of the protections afforded by
the attorney-client privilege or work
product doctrine. In addition, these
interviews raise certain ethical obli-
gations that also must be addressed.

When counsel interviews an
employee he or she does not repre-
sent, that employee should be told
that the lawyer represents the com-
pany, not the employee-witness.
Without this warning, an employee
could later contend that he or she
believed that the company’s coun-
sel was acting as his or her individ-
ual lawyer. This could lead to a
conclusion that the employee’s
communications with counsel were
subject to a claim of privilege that
the employee, and not the com-
pany, controls.17

To safeguard the privilege, the
lawyer should make it clear that the
interview is being conducted to
gather factual information so that
counsel can provide legal advice to
the company in anticipation of liti-
gation. The employee should also
be advised that the interview is sub-
ject to the company’s attorney-
client privilege, that this privilege
may be waived only by the com-
pany, and that the employee should
therefore keep the substance of the
interview confidential.18

The Model Rules of Professional
Conduct impose certain ethical
obligations upon corporate counsel
in these instances, to clarify coun-
sel’s role and eliminate potential
confusion. Model Rule 1.13 specifi-
cally provides that a lawyer must

explain the identity of his or her
client to the company’s directors,
officers, employees, shareholders,
and the like “when it is apparent
that the organization’s interests are
adverse to those of the constituents
with whom the lawyer is dealing.”

Corporate counsel also has an
ethical obligation to avoid misrepre-
senting his or her loyalties. Model
Rule 4.3 imposes an affirmative obli-
gation on counsel to make reason-
able efforts to correct any misimpres-
sions that might be formed by an
unrepresented person who counsel
knows, or reasonably should know,
misunderstands the lawyer’s role. 

The impact of government
investigations. As previously stated,
government officials have come to
expect that corporations will con-
duct prompt and thorough internal
investigations when wrongdoing is
detected. The Securities and
Exchange Commission (SEC), the
Department of Justice, and New
York Stock Exchange have issued
guidance regarding the importance
of compliance programs and inter-
nal reviews in determining whether
or not, and the extent to which,
regulatory action or criminal prose-
cution is required.19 This guidance

also provides that sharing the
results of such internal review is
important in demonstrating a com-
mitment to cooperation.

However, when corporations
elect to cooperate with govern-
ment investigations by sharing
privileged material or information,
the corporation’s continuing abil-
ity to assert its attorney-client and
work product privileges may be
irreversibly compromised. This is
particularly true with regard to pri-
vate litigants who seek discovery of
the shared material, arguing that
the corporation should not be per-
mitted to make a selective waiver

solely as to the government with-
out effecting the same waiver as to
all other parties. A different matter
altogether arises when the govern-
ment argues that a corporation’s
limited or partial waiver with
regard to certain privileged infor-
mation forfeits the corporation’s
ability to assert privilege over all
other communications concerning
the same subject matter. The ulti-
mate ability of the corporation to
control the scope of its waiver
when subjected to these types of
challenges is uncertain at best, and
subject to change depending upon

When a corporation elects to cooperate 
with government investigations by sharing

privileged material or information, the
corporation’s continuing ability to assert its
attorney-client and work product privileges

may be irreversibly compromised.
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the circumstances.
Selective waivers and the

enforceability of confidentiality
agreements. Courts have generally
taken one of three different posi-
tions on selective waiver where
corporations have voluntarily dis-
closed privileged materials to gov-
ernment agencies. A few courts
have agreed that a waiver as to the
government will not constitute a
waiver as to other parties.20 Other
courts have rejected selective
waiver and have taken the position
that a waiver as to the government
will virtually always constitute a
waiver as to other parties.21

These two extremes point out
the importance of seeking confiden-
tiality agreements when possible.
These agreements not only clearly
evidence the parties’ intentions
with regard to shared material but
also raise fairness issues to be con-
sidered when determining the rela-
tive expectations and harm to the
producing party. In this regard,
some courts have adopted a position
that a waiver as to the government
will sometimes not constitute a
waiver as to other parties as long as
the materials were provided to the
government pursuant to a confiden-
tiality agreement. These courts also
often differentiate between materi-
als protected by the attorney-client
and work product privileges, com-
monly finding that only the work
product protections can be selec-
tively waived.22

The growing trend toward coor-
dinated enforcement has resulted
in confidentiality agreements
negotiated with federal agencies
commonly providing for sharing of
produced material with other gov-
ernmental law enforcement agen-
cies. For example, the SEC, the
New York Stock Exchange, the
National Association of Securities

Dealers, and other self-regulators
currently operate under a memo-
randum of understanding through
which they share information,
coordinate examinations, and
identify regulatory priorities. This
type of coordinated effort includes
cooperation with parallel or subse-
quent state investigations. The
SEC’s Division of Enforcement has
routinely granted requests from
state and local government entities
for access to SEC investigative
files. State insurance departments
have also increasingly moved
toward targeted, collaborative
examinations, not only sharing
information with each other but,
in some cases, with state attorney
generals as well. Once the corpora-
tion’s privileged materials have
been disclosed to state investiga-
tors, there is added risk that the
corporation may have even more
difficulty preventing further dis-
semination to other governmental
and private civil litigants due to
the variability of state laws.

Limited or partial disclosures
and subject matter waivers. When
a corporation seeks to disclose only
certain privileged information or
material without making a full dis-
closure of related privileged commu-
nications, it is subject to challenges
of a broader subject matter waiver.
In the judicial setting, courts have
commonly found that when a party
seeks to use such a limited or partial
waiver affirmatively to benefit its
case at trial, it will be deemed to for-
feit its right to assert privilege over
other privileged communications on
the same subject matter.23

However, at least some courts
have concluded that corporations
that cooperate with government
investigations by sharing or refer-
ring to privileged material or infor-
mation in an extrajudicial context

may not trigger a broader subject
matter waiver.24 Corporations
should take certain precautions by
attaching an explicit reservation of
privilege to any production of privi-
leged material, as well as carefully
evaluating, before disclosure,
whether the government could be
deemed to have been unfairly preju-
diced in any way, either by the par-
ticular material or information that
is shared or by the particular con-
text in which the sharing occurs.

Insurance Regulatory Matters
Generally, state insurance regulators
are statutorily granted access to all
of the books and records of regulated
entities. This access is intended to
encourage the flow of information
between the regulator and the regu-
lated entity and to help regulators
perform their responsibilities.
Recently, there has been increased
regulatory activity concerning the
market conduct of insurance compa-
nies due, in part, to efforts by the
National Association of Insurance
Commissioners to improve states’
oversight of the insurance industry.
Increasingly, insurance departments
are making requests for sensitive,
proprietary, and even privileged
information. Whether an insurance
department can keep such informa-
tion confidential is of increasing
importance to insurance companies
and the answer is not the same in
every state.

Insurance department
inquiries. There are four general
types of inquiries an insurance
department will make, exclusive of
financial examinations. The most
common inquiry is an insurance
department’s request for a written
response to a complaint filed by a
consumer. The second type is an
investigation into a particular mat-
ter, generally involving the com-
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pany’s market practices or the activ-
ities of an insurance agent or other
licensee. The third is a market con-
duct examination. The fourth is a
data call or survey, sometimes
referred to as market analysis. 

No consistency exists from state
to state, so each state’s laws on
confidentiality must be examined
when faced with a request for sen-
sitive information. But, regardless
of the state, before responding to
any type of insurance department
inquiry that seeks sensitive infor-
mation, one must make several
determinations. First, determine
the origin of the inquiry within the
insurance department, that is,
ascertain which division issued the
request and the general functions
of that division. This will help to
clarify whether the department is
merely handling a consumer com-
plaint in the ordinary course of
business or has begun an investiga-
tion of your client. Second, iden-
tify the legal authority under
which the request is made. Some
inquiry letters may contain the
statutory authority for requesting
the information, but many will
not. Whether there is confidential-
ity for the company’s response may
depend upon the legal authority
for the request. Third, once the
legal authority is known, deter-
mine whether any specific or gen-
eral confidentiality laws apply to
the particular matter to protect the
requested information. 

The greatest challenge in mak-
ing these determinations is that the
laws in each state vary tremendously
with respect to the regulator’s power
to demand information and to keep
information confidential. These dif-
ferences can be significant and exist
despite recent efforts to promote
uniformity in insurance regulation.
Knowing and understanding the rel-

evant insurance laws, ascertaining
how the insurance department is
structured, and being familiar with
the state’s public records or freedom
of information laws are critical. The
latter will generally apply to an
insurance department’s operations
unless there is a specific law that
controls. When there is no clear
guidance in the law, a frank discus-
sion with insurance department staff
may be necessary to clarify the
department’s position on whether
the information is confidential, to
gauge the department’s willingness
to defend its position, and to ascer-

tain the legal support for the depart-
ment’s position.

The following discussion illus-
trates how different the laws on sim-
ilar topics can be from state to state.
Its focus is on confidentiality laws
that apply to insurance department
investigations, market conduct
examinations, and consumer com-
plaints, but other confidentiality
laws apply to specific matters such
as insurance fraud investigations,
producer terminations, viatical set-
tlement transactions, financial
examinations, certain specialized
health insurance issues, criminal

[T]he ABA Task Force on the Attorney-Client Privilege, established
in September 2004, submitted a proposed resolution last year to the
ABA House of Delegates, known as “Recommendation 111,” which
expresses support for the privilege and work product doctrine and
opposition to governmental policies that erode these protections. The
resolution, which the ABA House of Delegates approved unanimously
in August 2005, states as follows:

RESOLVED, that the American Bar Association strongly supports
the preservation of the attorney-client privilege and work-product
doctrine as essential to maintaining the confidential relationship
between client and attorney required to encourage clients to discuss
their legal matters fully and candidly with their counsel so as to (1)
promote compliance with law through effective counseling, (2)
ensure effective advocacy for the client, (3) ensure access to justice
and (4) promote the proper and efficient functioning of the
American adversary system of justice; and

FURTHER RESOLVED, that the American Bar Association opposes
policies, practices and procedures of governmental bodies that have
the effect of eroding the attorney-client privilege and work product
doctrine and favors policies, practices and procedures that recognize
the value of those protections.

FURTHER RESOLVED, that the American Bar Association opposes
the routine practice by government officials of seeking to obtain a
waiver of the attorney-client privilege or work product doctrine
through the grant or denial of any benefit or advantage.

www.abanet.org/buslaw/attorneyclient/home.shtml

Excerpt from the Report of the 
ABA Task Force on the Attorney-Client Privilege
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background records, and workers’
compensation insurance.

Consumer complaints that are
filed with insurance departments
are the most common trigger for
examinations and investigations of
insurance companies’ business
practices. Although a single com-
plaint may appear relatively minor,
in the aggregate complaints can
present problems for insurance
companies. Care must be taken in
responding to these complaints
because the files are often consid-
ered to be public records. In Ohio,

consumer complaint files are not
covered by any specific confiden-
tiality provision in the insurance
code and are considered to be pub-
lic records, except that certain
information, such as medical infor-
mation and Social Security num-
bers, are redacted before the files
are made public. In a few states,
including Maine, Missouri, New
Jersey, Oklahoma and Oregon, spe-
cific confidentiality laws protect
consumer complaint files to vary-
ing degrees.25 In other states, only
certain complaint files may be pro-
tected. Claim files are confidential
under Arizona law when provided
to the department of insurance,
which has the effect of making
most of the contents of most com-
plaint files confidential.26 In Iowa,

consumer complaint files involving
external reviews of health care
decisions and certain complaints
involving automobile insurance
cancellations are confidential.27 In
other states, the insurance laws do
not specifically address consumer
complaint files.

The confidentiality of inves-
tigative files varies considerably
among states. In many states, there
is no express confidentiality for
investigations conducted by the
insurance department. Regulators
and companies must rely on excep-

tions to and interpretations of the
state’s public records laws or free-
dom of information laws to keep
records confidential. A discussion
of the issues relating to protections
afforded by state freedom of infor-
mation laws is beyond the scope of
this article. Suffice it to say that
the challenges involved in these
situations are real and can be com-
plicated by state attorneys general
and their positions in public
records requests, particularly if
their positions differ from those of
the insurance departments they
generally are charged to represent.

Whether investigative records are
considered confidential under a state’s
insurance laws may depend upon
whether the investigation is deemed
open or active. In Arkansas, active

investigative files are confidential and
privileged until deemed closed by the
commissioner or referred to and made
subject to disclosure by any law
enforcement authority.28 The stan-
dard in Oklahoma is whether the
investigation is open and ongoing or
completed.29 The level of confiden-
tiality can be more subjective in states
like New Mexico, where investigative
files are confidential “for so long as
the commissioner deems reasonably
necessary to complete the investiga-
tion, to protect the person investi-
gated from unwarranted injury, or to
be in the public interest.”30 In
Missouri, Section 374.070 of the
Missouri Statutes protects “work
papers of investigations of companies,
agents, brokers and insurance agen-
cies and confidential communica-
tions to the department of insurance.” 

Recently, some regulators have
started to request market data and
other information as part of their
market analysis activities.
Sometimes, but not always, this is
done under their market conduct
examination authority. A few states,
like Oregon, Ohio, North Carolina
and Texas, have recently enacted
confidentiality laws that expressly
apply to market analysis data and
activities. In North Carolina, most
documents and information related
to market analysis are “confidential,
are not open for public inspection,
and are not discoverable or admissi-
ble in evidence in a civil action
brought by a party other than the
Department against a person regu-
lated by the Department.”31 Oregon
protects all information and docu-
ments that are produced or obtained
by or disclosed to the department in
the course of market analysis.32 Data
calls are often used in market analy-
sis, and Missouri has a specific
statute that provides confidentiality
for information provided pursuant

Some confidentiality laws in the 
insurance codes of many states contain 

a provision that protects department staff
from subpoenas and from testifying in 
civil actions about confidential matters.
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to department data calls.33

Market conduct examinations of
insurance companies offer another
area of concern. The work papers
and information produced during
the course of a market conduct
examination, by their very nature,
contain a great deal of information
about a company’s business and
operations. By law, work papers are
confidential in most states and are
generally not subject to subpoena.
However, the definition of work
papers can vary, and it should not be
assumed that work papers are confi-
dential in every state. Washington
enacted legislation that became
effective in July 2006 protecting
examination work papers.34 In New
Hampshire, market conduct exami-
nation work papers are “privileged
and confidential” and not subject to
the public records law.35 The law in
Oregon provides that “all work
papers, recorded information, docu-
ments and copies thereof” that are
produced in a market conduct exam-
ination of an insurance company are
confidential and exempt from public
inspection.36 In Ohio, work papers
are “confidential and privileged and
are not a public record,” and they
are not subject to subpoena.37

Additional issues must be consid-
ered when faced with an insurance
department request for sensitive
information. Some confidentiality
laws found in the insurance codes of
many states contain a provision that
protects department staff from sub-
poenas and from testifying in civil
actions about matters that are confi-
dential. This may be helpful if the
matter is in litigation concurrently
with the department’s investigation
or examination, or if litigation is
anticipated. In New Mexico, depart-
ment investigators are protected
from subpoenas issued in civil
actions only during “uncompleted”

investigations or examinations.38

Another consideration is
whether the regulator will provide
the company with notice upon
receiving a public records request
or subpoena for confidential or
sensitive information. Sometimes a
regulator may agree informally to
do so, and this arrangement will
provide a company with an oppor-
tunity to intervene and argue
against the release of the informa-
tion. In some states, depending on
the particular confidentiality law,
the insurance department may be
required to provide notice.39

Despite confidentiality laws that
protect sensitive information from
public disclosure, in many states the
regulator has the statutory authority
to use confidential information in
any regulatory or legal action
brought by the commissioner in fur-
therance of his or her duties.40 In
most cases, such information will be
part of the public record of the pro-
ceeding. What is less clear, and
should be a consideration, is whether
information disclosed during an
administrative hearing can be sealed
or whether the hearing officer or
administrative law judge has the
power to issue protective orders.
Again, the laws of each state, includ-
ing the state’s administrative proce-
dures act, have to be examined.

The lack of consistency among
state laws can be a serious problem
when faced with a multistate inves-
tigation, examination, or even a
multistate settlement, where indi-
vidual regulators want to share con-
fidential information. Information
that is confidential in state A may
not be considered confidential in
state B. In these cases, a state-by-
state analysis is needed. The prob-
lem of inconsistent laws has been
ameliorated to some degree by the
passage of information-sharing laws

in most, if not all, states. These
information-sharing laws empower
a state insurance regulator who
receives information that is confi-
dential in the state that provides
the information to keep that infor-
mation confidential in the receiv-
ing state. The information-sharing
laws also authorize insurance regu-
lators to share information with
other regulators and with law en-
forcement officials.

Insurance compliance self-
evaluative privilege. Recently, in
an effort to promote compliance
and provide an incentive for insur-
ance companies to conduct audits
of their own compliance programs,
eight jurisdictions have enacted
laws that provide an evidentiary
privilege for insurance compliance
self-evaluative audit documents.41

The majority of the laws are based
on a model law developed by the
National Conference of Insurance
Legislators. The following discus-
sion contains general statements
about this type of privilege, but
particular state laws may vary.

The self-evaluative privilege
applies to documents that are pre-
pared as a result of, or in connec-
tion with, an insurance compliance
audit. These audits include volun-
tary internal evaluations, reviews,
assessments, audits, and investiga-
tions that are for the purpose of
identifying or preventing noncom-
pliance with laws or industry stan-
dards. The documents are neither
discoverable nor admissible in evi-
dence, and the privilege applies in
civil, criminal, and administrative
proceedings. In all states that have
enacted such a law, disclosure of
these documents to the regulator or
pursuant to court order does not
constitute a waiver of other appli-
cable privileges, such as the attor-
ney-client privilege, work product
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doctrine, or the subsequent reme-
dial measures exclusion. The privi-
lege also prevents any person who
was involved with the audit from
being compelled to testify.

Most of the state laws do not
provide the insurance commis-
sioner with the express power to
compel disclosure of the audit doc-
uments but instead rely on the pos-
sibility that other insurance laws
provide that power. In two states,
Illinois and Vermont, it appears
that the commissioner cannot
compel disclosure.

Most states provide a process
for in camera review of the docu-
ments when an insurer asserts the
privilege after receiving a written
request for such documents from
the insurance commissioner, attor-
ney general, or state attorney. The
court may find the privilege does
not apply if asserted for a fraudu-
lent purpose, the materials contain
evidence of a crime, the state has a
compelling need for the informa-
tion, or the information is not oth-
erwise available. 

In some states, the commis-
sioner is permitted to share the
information with other regulators
subject to the recipient being able
to maintain confidentiality.
However, the National Conference
of Insurance Legislators model and
the majority of the state laws pro-
vide that the commissioner cannot
share that information. Most of the
laws expressly provide that the
documents remain the property of
the insurance company.

Finally, in most states, the insur-
ance commissioner is limited as to
how he or she may use the privi-
leged information. Generally, the
commissioner may use the informa-
tion to determine whether defects in
an insurer’s policies and procedures
were corrected and to determine

whether inappropriate treatment of
customers was remedied. In New
Jersey, however, the commissioner
may use such information in an
enforcement proceeding, although
the statute suggests that the docu-
ments would be under seal and not
subject to public disclosure. 

Conclusion
The preservation of the attorney-
client privilege in internal and
external investigations can be
tricky. Even after taking all of the
actions necessary to maintain the
right to assert it, circumstances
may dictate that a waiver is neces-
sary or strategically beneficial.

Maintaining confidentiality in
insurance investigations and exam-
inations also presents a number of
issues, many of which remain to be
addressed by the courts. As state
regulators and attorneys general
become increasingly active, these
issues will challenge attorneys and
regulators alike.  �
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