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Good morning Mr. Chairman, Madam Ranking Member, and other distinguished
Members of the Subcommittee. Thank you for inviting me to testify on the federal permitting
process under the Clean Water Act.

My name is Jim Iwanicki and I am the Engineer-Manager of the Marquette County Road
Commission (MCRC) in the upper peninsula of Michigan. My public agency is responsible to
provide a safe and efficient system of county roads and bridges. Our population is over 67,000
residents and we maintain over 1,274 miles of roads and 94 bridges in the largest county in the
State of Michigan. Marquette County is over 1,873 square miles and is larger than the State of
Rhode Island. Our area also has an annual snowfall of 184 inches per year. I am very familiar
with the Clean Water Act permitting process because of my role as Engineer-Manager with the
Marquette County Road Commission. Over the last 5 years we have averaged over 20 Clean
Water Act permits per year to maintain our system of roads and bridges. I'm here today to testify
about my experience trying to win approval for a new county road, County Road 595, to improve
the quality of life, the health, the safety, and the welfare of our citizens. This experience opened
my eyes to the problems with the Clean Water Act permitting process and how it is implemented
by the Environmental Protection Agency.

County Road 595 would have had a positive economic impact on the Mining, Logging,
Recreation, and Tourism Industries for Michigan, but the EPA vetoed the CR 595 permit that the
Michigan State Department of Environmental Quality (MDEQ) stood ready, willing, and able to
issue pursuant to the federal Clean Water Act. The EPA arbitrarily refused to allow us to move
forward pursuant to the state’s planned approval, leaving us unable to build the road without
submitting a new permit application and starting over with the U.S. Army Corps of Engineers.
That was unacceptable to us in terms of the years it would take and the money it would cost, and
thus we are now in federal court seeking the opportunity to challenge that EPA veto.

Let me share some background of County Road 595 and Marquette County.

Background Facts

In January of 2012, the MCRC submitted a Section 404 permit application to fill
approximately 26 acres of wetlands in order to construct 21 miles of road at a cost of $83
million. Rio Tinto, a private commercial entity, intended to fund the construction through a
public-private partnership. In addition, Rio Tinto spent millions in the—to date—futile effort to
permit CR 595. (See Attachment 1 for a map of the area and where CR 595 would fit in the
county.)



Rio Tinto took interest in funding the project because they planned to construct a new
nickel and copper underground mine, the Eagle Mine, in northern Marquette County. The
company also refurbished the old Humboldt Mill to process the ore, south of the mine. The mine
and the mill have created about 300 direct new jobs.

The distance between the mine and the mill as the crow flies is about 19 miles. Using the
existing road system to go from the mine to the mill would be approximately 60 miles one way.
CR 595 would have reduced travel time by an hour and about 40 miles each way. (See
Attachment 2 for a more detailed map of the area and CR 595.)

The construction of CR 595 would have lasted two years and employed over 100 people
during that time frame.

CR 595 would have been built in a working woods—not in pristine wilderness. The road
alignment is based on existing public and private roads already in place and only after studying
several alternative routes. (See Attachments 3, 4, and 6-9).

CR 595 was the common sense solution to Marquette County’s transportation needs.

But the EPA stopped the project. After we started the permitting process with the MDEQ
by submitting a permit application in 2011, the EPA objected to our project’s purpose. We
revised the permit application and then the EPA held a public hearing on the pending permit
application in August of 2012. We then revised the permit application again and submitted it to
the state DEQ. The MDEQ informed the EPA that it approved the new permit application and
was ready to issue it in September, 2012.

The EPA lifted its objection to the project’s purpose on December 4, 2012, but had other
objections to the revised permit application which needed to be satisfied by January 3, 2013
(within 30 days), or jurisdiction would move to the Army Corps of Engineers and we would be
forced to start over.

Rio Tinto needed certainty in their transportation route by January of 2013. Failure to
have a permit for CR 595 in January, 2013, caused Rio Tinto to pull their $83 million funding
commitment for CR 595 and they instead were forced to use the existing road system to truck the
ore because the EPA refused to budge.

The EPA did not like how we proposed to mitigate the impacts of CR 595. Our proposed
mitigation plan involved preserving over 1,576 acres of land (2.5 square miles) adjacent to
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McCormick Tract in the Ottawa National Forest. The area included approximately 647 acres of
high quality wetland (a 25:1 mitigation ratio) including an additional 929 acres of uplands (60:1
total acreage). (See Attachment 5.)

The EPA was very aloof during the whole permit process. EPA officials would not tell us
what would be acceptable to them to win approval of the permit application that the state was
ready to issue. In fact, during the last month of the project—December, 2012—they would not
even tell us who the decision maker was going to be. They were unwilling to negotiate
resolutions openly by telling us directly what would satisfy them.

There are several examples of the EPA’s unwillingness to follow the Clean Water Act
and implementing regulations in vetoing the permit application. For example, the EPA demanded
additional wildlife protection and they proposed creating wildlife crossings (tunnels or bridges)
large enough to accommodate moose, bear, and cougar, and to place fencing to guide wildlife to
the crossing. But they would not tell us where these crossings needed to go. And these
requirements were the kinds of requirements that perhaps we would have to meet pursuant to
NEPA, but these were not requirements we were required to meet pursuant to the permitting
process outlined in the Clean Water Act when a state has assumed approval authority for the 404
permit, as Michigan and New Jersey both have done.

The EPA also wanted to limit secondary road connections to CR 595 by placing deed
restrictions on CR 595 so adjacent landowners could not connect to the road. In other words,
they were demanding that we place restrictions on property rights of private property owners—
legal authority we did not have and would not want to have.

The EPA Overreach

The Marquette County Road Commission believes the EPA overstepped its authority in
the following areas:

1.  EPA would not allow MCRC to use any creation (establishment) of
wetlands for mitigation, forested wetlands in particular, as allowed by
40 C.F.R. parts 230.92 and 230.93(a)(2).

2. The preservation ratios EPA required (i.e. 20:1) were beyond what
was reasonable and not compliant with 40 C.F.R. part 230. MDEQ
rules allow a maximum replacement ratio of 12:1 for wetland
preservation.



3. EPA imposed requirements that mineral rights be obtained for the
wetland preservation areas. Federal rules only require that site
protection should include measures to protect sites “to the extent
appropriate and practicable” (40 C.F.R. part 230.97(a)(2)) in regard to
mineral extraction and other threats.

4.  EPA continually changed the “rules” in regards to what was required
for mitigation on the project. EPA suggested that wetland preservation
be at a 20:1 replacement ratio in June, 2012, to cover indirect and
secondary impacts, but in December, 2012, it required additional
mitigation measures to address secondary impacts and gave MCRC
less than 30 days (including Christmas and New Year holidays) to
come up with such measures. The EPA public hearing in this process
was held over three months prior to the December 4, 2012, EPA letter
and the timing of the letter did not allow sufficient time for MDEQ or
MCRC to respond to the requirements of EPA’s letter due in
substantial part to the holidays.

5.  EPA would not allow the Marquette County Road Commission,
Marquette County, or Michigamme Township (all legal governmental
entities in the State of Michigan) to be the land steward of the
proposed wetland preservation area, as allowed in 40 C.F.R. part
230.97(a) and when EPA was asked about having the Michigan
Department of Natural Resources, which takes care of over 4.6 million
acres for the State, as the land steward, the EPA said they would have
to check into it. The EPA was not sure they were qualified.

Political Support for CR595

The objections from EPA officials in Chicago and Washington, D.C., flew in the face of
the approvals that leaders in Michigan on both sides of the aisle had for this project. CR 595 was,
and still is, supported by all local units of government in Marquette County where CR 595 would
either go through or where the existing road to the mine goes through. This includes three cities
(Marquette, Ishpeming, Negaunee), eight townships, the Marquette County Board, the two



Michigan State House of Representatives members who represented Marquette County at the
time, the Michigan State Senate senator who represented Marquette County, 63 of the 110
members of the 96th Michigan State House, and 28 of 38 senators from the 96th Michigan State
Senate, the Governor of the State of Michigan, Michigan Department of Transportation,
Michigan Department of Environmental Quality, Michigan Department of Natural Resources,
the Michigan State Police, Dan Benishek (R) U.S. House of Representative at the time, and both
U.S. Senators Carl Levin (D), and Debbie Stabenow (D). Congress wrote the Clean Water Act
specifically to allow states to assume Clean Water Act Section 404 permitting authority in place
of the U.S. Army Corps of Engineers and EPA. When all relevant state officials and agencies
want a project approved but bureaucrats in Chicago and Washington, D.C., can overrule them,
then Congress’s intent, as expressed in the plain language of the Clean Water Act, is overruled
by Executive Agency bureaucrats who are unelected and accountable to no one. That was not the
intent of Congress when it allowed states to assume permitting authority under the Act.

Result of EPA’s Overreach

As aresult of the EPA’s overreach here, heavy truck traffic is now routed through the
populated areas of Marquette County. That includes large trucks traveling each day adjacent to
Northern Michigan University’s campus, directly through small towns, and next to schools.
Local units of government have been forced to address the safety issues created by EPA’s lack of
regard for the citizens of Marquette County. And this was all forced unnecessarily. The people of
Michigan care greatly about their environment and the Michigan DEQ would not have approved
the project if the concerns for pollution were not adequately addressed. The concerns were
addressed. That’s why the state DEQ wanted to approve the project. But instead I am here before
you five years later testifying about the road that never was, and counsel for the MCRC is in
court fighting for that road. Congress should do what it can to see to it that local and state elected
officials who have acted in the best interest of their community, as the MCRC and state DEQ did
here, can act without arbitrary and capricious interference from Washington EPA officials. That
should not require Congress to amend the Clean Water Act, since Congress intended for a project
like this one to be approved by the State of Michigan. But Congress should consider making
explicit what is implicit in the law: when a state that has assumed Section 404 permitting
authority intends to approve the project but the EPA objects, then the regulated party may
challenge the EPA’s objections as arbitrary and capricious in court.

Thank you.
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Name: James M lwanicki, P.E.

1. Please list any entity you are representing in your testimony before the Committee and briefly describe your relationship with each entity.

Name of Entity Your relationship with the entity
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2. Please list any federal grants or contracts (including subgrants or subcontracts) you or the entity or entities listed above have received since
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Recipient of the grant or Grant or Contract

contact (you or entity above) Name Agency Program Source Aot

See Attached

3. Please list any payments or contracts (including subcontracts) you or the entity or entities listed above have received since January 1, 2015 from
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2. Please list any federal grants or contracts (including subgrants or subcontracts) you or the entity or entities listed above have received
since January 1, 2015, that are related to the subject of the hearing.

Recipient of the grant

or Contact (You or entity above)

Grant or Contract
Name

Agency

Program

Source

Amount

el

Marquette County Road Cor

Federal item # RT 0057

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

507,800.00

Marquette County Road Commission

Federal Item # RT 0269

Federal Transportation

HWY Research Planning & Construction

651,900.00

Marquette County Road Commission

Federal Item # HK 0057

Federal Highway Aministration
Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

562,189.00

Marquette County Road Cor ion

Federal Item # HK 0434

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

375,000.00

Marquette County Road Commission

Federal Item # GG 0112

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

217,000.00

Marquette County Road Commission

Federal Item # YY 0566

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

398,500.00

Marquette County Road Commission

|Federal Item # EE 0565

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

302,300.00

Marquette County Road Commission

Federal Item # TT 0277

Federal Higl y Ami ation

Federal Transportation

HWY Research Planning & Construction

188,200.00

Marquette County Road Commission

Federal Item # RT 0179

Federal Highway AmInistration

Federal Transportation

HWY Research Planning & Construction

150,685.00

Marquette County Road Cl issi

Federal Item # RT 0169

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

682,600.00

Marquette County Road Commission

Federal Item # RT 0086

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

375,200.00

[Marquette County Road Commission

Contract Number 17-5414

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

511,380.00

Marquette County Road Commission

Federal Item # RT 0564

Federal Highway A ion

Federal Transportation

HWY Research Planning & Construction

331,500.00

Marquette County Road Cc ission

Federal Item # HK 1317

Federal Highway Amini: lon

Federal Transportation

HWY Research Planning & Construction

97,500.00

Margquette County Road C d

Federal Item # RT0581

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

354,600.00

Federal Item # TT 0293

584,300.00

Marquette County Road Cc ission

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction

Marquette County Road Commission

Contract Number 17-5574

Federal Highway Aministration

Federal Transportation

HWY Research Planning & Construction
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654,100.00
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Jim started with the Marquette County Road Commission, Michigan in June of 1998 as the
County Highway Engineer. Currently he is the Engineer-Manager, a position that he has held
since August of 2003.

Jim graduated in 1989 with a Bachelor of Science in Civil Engineering (Transportation
Emphasis) from Michigan Technological University.

Prior to working for the Road Commission, Jim spent 9 years working for a consulting
engineering firm and spent 4 years as an assistant football coach and physical education
instructor at Michigan Technological University.

In 2014, Jim was named Michigan’s Rural Engineer of the Year.

Jim is actively involved in the County Road Association of Michigan and in 2016 he was the
association president. He’s been on the Board of Director’s since 2009. He has also served on
the Association’s Engineering Committee, Negotiations Committee, Legislative Review

Committee, and General Policy Committee.

Jim is also an assistant varsity football coach at Marquette Senior High School.



An Examination of Federal Permitting Processes
Testimony before the
Subcommittee on Interior, Energy, and Environment
Committee on Oversight and Government Reform
U.S. House of Representatives
March 15,2018
Diane Katz
Senior Research Fellow in Regulatory Policy
The Heritage Foundation

The Trump Administration on February 12, 2018, unveiled a $1.5 trillion initiative to repair the
nation’s roads, bridges, airports, and railways. Proponents of the initiative claim that an
infrastructure splurge would create millions of jobs,' accelerate economic growth, and increase
productivity. However, work must actually commence in order to yield these supposed benefits,
and a raft of federal, state, and local regulations impose years of delay that erodes the nation’s
quality of life and global competitiveness.

Among the most problematic of these regulations are the National Environmental Policy Act
(NEPA) and the Section 404 permitting regime under the Clean Water Act (CWA). Four decades
of experience with both statutes has exposed a raft of regulatory flaws, including politicized
science, arbitrary standards, and protracted litigation.

The average time to complete a NEPA impact assessment of a transportation project—just one of
several permitting hurdles—has expanded from 2.2 years in the 1970s to 4.4 years in the 1980s,
to 5.1 years between 1995 and 2001, to 6.6 years in 2011.2 Every day of delay increases project
costs and postpones the benefits of modernized—and thus safer—infrastructure for little or no
environmental benefit.

'Researchers at Georgetown University calculated that a $1 trillion investment in infrastructure spending would
create as many as 11 million jobs through 2027. See Anthony P. Carnevale and Nicole Smith, “Trillion Dollar
Infrastructure Proposals Could Create Millions of Jobs—Will the New Jobs Lead to Sustainable Careers?”
Georgetown University Center on Education and the Workforce, 2017, https://cew.georgetown.edu/wp-
content/uploads/trillion-dollar-infrastructure.pdf (accessed February 22, 2018). Research by former Heritage
Foundation analyst James Sherk challenges the claim that increased infrastructure spending would create jobs and
boost the economy. According to Sherk, “These arguments have little empirical justification. Infrastructure projects
require more physical and human capital than brute labor. Consequently, most workers hired on new federal
construction projects would come from existing projects—not unemployment lines. Additional infrastructure
spending would do little to reduce unemployment.” See James Sherk, “Additional Infrastructure Spending Would
Employ Few New Workers,” Heritage Foundation Issue Brief No. 4081, November 7, 2013,

http://thf media.s3.amazonaws.com/2013/pdf/IB4081.pdf.

2AECOM, “40 Proposed U.S. Transportation and Water Infrastructure Projects of Major Economic Significance,”
U.S. Department of the Treasury, 2016, https://www.treasury.gov/connect/blog/Documents/final-infrastructure-
report.pdf (accessed February 22, 2018). The average time to prepare all types of NEPA-related environmental
impact statements in 2016 was 5.1 years, according to: National Association of Environmental Professionals,
“NAEP Annual National Environmental Policy Act (NEPA) Report for 2016,”
http://www.naep.org/index.php?option=com_content&view=article&id=285:NEPA 2016 _Annual Report&catid=1
9:site-content&Itemid=241 (accessed February 23, 2018).




The NEPA is rendered pointless by the vast number of “categorical exclusions” that agencies
routinely grant to waive an environmental review. The Federal Highway Administration alone
lists more than 50 types of such exclusions,® and waivers constitute between 90 percent and 99
percent of the NEPA decisions involving state transportation programs.* Even the Obama
Administration granted waivers to more than 95 percent of the 192,707 projects funded by the
American Recovery and Reinvestment Act of 2009.°

Section 404 permitting is also a regulatory quagmire; there is no agreement among Congress, the
Environmental Protection Agency, the Army Corps of Engineers or the U.S. Supreme Court on
the definition of “waters of the United States,” the basis of federal jurisdiction for wetlands.® The
regulatory uncertainty delays the repair of teeth-rattling roads, deteriorating bridges, and
timeworn rails and runways.

It also inhibits investment. Mining consultancy Behre Dolbear notes that despite overall investor
confidence in the United States, problems with permitting “creates sufficient uncertainty to
sometimes destroy the viability of new projects.”’

That’s evident in various country rankings of business receptivity. For example, the United
States ranked a measly 15" out of 33 OECD countries for ease of permitting, according to the
World Bank’s 2017 “Doing Business” study.® (Even Estonia, France and Portugal ranked better.)
In the 2018 Heritage Index of Economic Freedom,’ the U.S. was designated as *“ Mostly Free”
(18" out of 180 countries).

Whatever the outcome of the Trump Administration’s infrastructure initiative, Congress and the
President must eliminate regulatory hurdles before committing tax dollars or soliciting private
investment. Otherwise, a sizable proportion of the funds will be wasted fighting regulatory
roadblocks instead of rebuilding the nation’s infrastructure.

323 CFR 771.117-FHWA categorical exclusions,” Legal Information Institute,
https://www.law.cornell.edu/cfr/text/23/771.117 (accessed February 23, 2018).

*U.S. Department of Transportation, “National Environmental Policy Act Categorical Exclusion Survey Review,”
November 27, 2012, https://www.fhwa.dot.gov/map2 1/reports/sec1318report.pdf (accessed February 23, 2018).
>The White House Council on Environmental Quality, “The Eleventh and Final Report on the National
Environmental Policy Act Status and Progress for American Recovery and Reinvestment Act of 2009 Activities and
Projects,” November 2, 2011,

https://energy.gov/sites/prod/files/2013/09/f2/CEQ_ARRA_NEPA_Report Nov_2011.pdf (accessed February 23,
2018).

°Daren Bakst, What You Need to Know About the EPA/Corps Water Rule: It’s a Power Grab and an Attack on
Property Rights, Heritage Foundation Backgrounder No. 3012, April 29, 2015,

http://thf media.s3.amazonaws.com/2015/pdf/BG3012.pdf

"Behre Dolbear, Where to Invest in Mining 2015, http://www.mining.com/wp-

content/uploads/2015/08/ WHERE TO INVEST 2015 08.pdf

®A high ease of doing business ranking means the regulatory environment is more conducive to the starting and
operation of a local firm. The rankings for all economies are benchmarked to June 2017. See World Bank, Doing
Business Economy Rankings, http://www.doingbusiness.org/rankings?region=oecd-high-income

Terry Miller, Anthony B. Kim, James M. Roberts, 2018 Index of Economic Freedom, Heritage Foundation,
https://www.heritage.org/index/download

“Terry Miller, Anthony B. Kim, James M. Roberts, 2018 Index of Economic Freedom, Heritage Foundation,
https://www.heritage.org/index/download




What is NEPA

The National Environmental Policy Act of 1969!° requires federal agencies to assess the
potential environmental effects of proposed government actions (including government
financing, technical assistance, permitting, and regulations). Every executive branch department
must comply, and individual projects often include multiple agencies.

As part of assessing the impact on the “environment,” agencies are required to consider the
aesthetic, historic, cultural, economic, and social effects of proposed actions.!! This overly broad
mandate provides virtually endless opportunities for bureaucratic wrangling and legal challenge.

As set forth by Congress, the purpose of NEPA is to:

[E]ncourage productive and enjoyable harmony between man and his environment;
to promote efforts which will prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man; to enrich the understanding
of the ecological systems and natural resources important to the Nation.'?

Such sentiments reflect lawmakers’ faith that federal bureaucrats can dispassionately assess their
own actions as long as they amass enough data and solicit public comment (including comment
from local, state, municipal, and tribal authorities)."* But the NEPA predates the Environmental
Protection Agency (EPA) and virtually all of the nation’s other environmental statutes, and thus
its architects were relatively naive about the machinations of bureaucratic self-interest, the
distortions of policy wrought by judicial activism, and the limits of environmental science. All of
which have rendered the NEPA process costly, time-consuming, and riddled with conflict.

Unlike many other environmental statutes, the NEPA is not a “substantive” law; rather than
mandate specific outcomes, it imposes procedural obligations on federal agencies. The Council
on Environmental Quality (CEQ) within the Executive Office of the President guides (and only
guides) agencies’ implementation of the NEPA. However, each agency decides on its own
assessment model and dictates whether or how to modify projects based on their interpretation of
the NEPA.

There are several steps in the process:

Categorical Exclusion (CE). A CE constitutes a type of NEPA waiver for a category of actions
that do not significantly affect the human environment either individually or cumulatively.'* An
action that qualifies for a CE is not required to prepare an environmental assessment or an
environmental impact statement.

"National Environmental Policy Act of 1969, 42 U.S. Code 4321-4347, January 1, 1970, https://ceq.doe.gov/laws-
regulations/laws.html (accessed February 22, 2018).

""Council on Environmental Quality, “Regulations for Implementing the Procedural Provisions of the National
Environmental Policy Act,” 40 CFR Parts 1500-1508, 2005, https://energy.gov/sites/prod/files/NEPA-
40CFR1500_1508.pdf (accessed February 23, 2018).

I2National Environmental Policy Act of 1969.

YDaniel R. Mandelker, “The National Environmental Policy Act: A Review of Its Experience and Problems,”
Journal of Law & Policy, Vol. 32, No. 293 (2010), pp. 293-312.

Council on Environmental Quality, “Regulations for Implementing the Procedural Provisions of the National
Environmental Policy Act.”




Environmental Assessment (EA). An EA determines whether the proposed federal action will
significantly affect the environment. If the assessment indicates that the impacts will not be
significant, the agency next prepares a Finding of No Significant Impact” (see below). If the
impact is likely to be significant, the agency must prepare an “environmental impact statement.”
Finding of No Significant Impact (FONSI). This is the determination by the agency that a
proposed action will not have a significant impact on the environment and therefore does not
require further action under the NEPA.

Mitigated FONSI. This is a determination by the agency that a proposed action will not require
further action under the NEPA if mitigation requirements (such as erosion controls) are met.
Environmental Impact Statement (EIS). An EIS is a thorough analysis of a proposed action’s
effect on the “human environment,” as well as an evaluation of alternatives to the proposed
action. As mandated by the Clean Air Act, the EPA reviews and comments on all environmental
impact statements prepared under the NEPA.'?

Record of Decision (ROD). A ROD refers to the agency’s rationale for choosing a specific
course of action, including an account of the factors considered by the agency and the
alternatives evaluated, a description of any mitigation measures to be implemented, and an
explanation of any monitoring requirements.

The EPA is required to review the adequacy of each draft EIS and the proposed actions therein.
If EPA officials deem the review unsatisfactory, the case is referred to the CEQ. (The EPA also
publishes notices in the Federal Register soliciting public review and comment on pending
EISs.)!'°

The NEPA in Practice

Congress intended the NEPA to be a planning tool for “integrat[ing] environmental concerns
directly into policies and programs.” In actuality, the process has become an administrative
contrivance; agencies often conduct assessments—if they are undertaken at all—well after
project planning is underway, and too late for the results to influence strategic choices as
Congress intended.

Agencies control the result of a NEPA analysis by shaping its “scope,” that is, delineating the
purpose of and need for a project. This “scoping” will define the assessment parameters as well
as the project alternatives that must be considered.!” Consequently, the agencies effectively
control the outcome of the NEPA review through deliberate scoping.

The result of this process is unavoidably political in nature, and not scientific.

The very heart of the NEPA—the EIS—is based on a conceptual view of the environment as
static and predictable. Agencies construct a baseline measure of environmental conditions and

'5In the event that EPA officials regard an agency’s review as “unsatisfactory from the standpoint of public health or
welfare or environmental quality,” the case is referred to the White House CEQ. However, the lead agency is not
obligated to alter its proposed course of action in the face of objections from either the EPA or the CEQ.

'“The EPA maintains a database of EISes: Environmental Protection Agency, “Environmental Impact Statement
(EIS) Database,” https://cdxnodengn.epa.gov/cdx-enepa-I1/public/action/eis/search (accessed February 23, 2018).
""Mandelker, “The National Environmental Policy Act.”




model the anticipated impact of a project. This approach disregards the resilience and dynamism
of ecosystems.'®

In reality, perfect information about the environment does not exist, nor can scientists accurately
forecast how complex environmental systems will respond to ever-changing conditions over
time. Therefore, the impact analyses are largely comprised of assumptions with weak predictive
value. As noted by CEQ researchers in a study of NEPA effectiveness: “(W)e often cannot
predict with precision how components of an ecosystem will react to disturbance and stress over
time.”!

Moreover, the NEPA is rendered pointless by the vast number of “categorical exclusions” (CEs)
that agencies routinely grant to waive an environmental review. The Federal Highway
Administration (FHWA) alone lists more than 50 types of such exclusions,?’ and a survey by the
U.S. Department of Transportation found that waivers constitute between 90 percent and 99
percent of the NEPA decisions involving state transportation programs.?! Even the Obama
Administration granted waivers to more than 95 percent of the 192,707 projects funded by the
American Recovery and Reinvestment Act of 2009.%

Any regulation for which 90 percent or more of compliance is waived is a pointless regulation.

Congress has tinkered with marginal reforms in several statutes, and the CEQ has issued more
than 35 sets of guidelines on NEPA implementation—all of which have made the review process
unpredictable and inordinately politicized.

There is significant variation in the documentation necessary to obtain a categorical exemption
depending on the agency and the environmental issues of primary importance in any particular
region. Just because a project obtains an exemption from one agency, there is no guarantee that
other agencies will likewise grant one.

Public meetings and hearings are held throughout the review process, and every procedural step
is open to legal challenge. Consequently, environmental purists have considerable opportunities
to delay projects or to extort mitigation commitments.

8Sam Kalen, “The Devolution of NEPA: How the APA Transformed the Nation’s Environmental Policy,” William
& Mary Environmental Law and Policy Review, Vol. 33, No. 2 (2009),
http://scholarship.law.wm.edu/wmelpr/vol33/iss2/4 (accessed February 28, 2018).

Council on Environmental Quality, “The National Environmental Policy Act: A Study of Its Effectiveness A fter
Twenty-five Years,” January 1997,

http://digital.library.unt.edu/ark:/67531/metadc31142/m1/1/ (accessed February 23, 2018).

20423 CFR 771.117-FHWA categorical exclusions,” Legal Information Institute,
https://www.law.cornell.edu/cfi/text/23/771.117 (accessed February 23, 2018).

21U.S. Department of Transportation, “National Environmental Policy Act Categorical Exclusion Survey Review,”
November 27, 2012, https://www.fhwa.dot.gov/map2 1/reports/sec1318report.pdf (accessed February 23, 2018).
22The White House Council on Environmental Quality, “The Eleventh and Final Report on the National
Environmental Policy Act Status and Progress for American Recovery and Reinvestment Act of 2009 Activities and
Projects,” November 2, 2011,

https://energy.gov/sites/prod/files/2013/09/f2/CEQ_ARRA_NEPA_Report Nov_2011.pdf (accessed February 23,
2018).




Activists for years have used judicial review to challenge (and delay) development. The
Government Accountability Office (GAO) has reported that the mere filing of a lawsuit and the
project delays that result are often as important to plaintiffs as whether they ultimately prevail in
court.?’

Consequently, agencies seek to prepare litigation-proof analyses in hopes of staking a defensible
position (and avoiding public embarrassment). Exhaustive demands for data and other
information raise project costs and create years of delay. Companies trying to secure a federal
permit are hardly in a position to complain.

The complexity of the NEPA is magnified to the extent that projects require interagency
coordination. Federal agencies are constantly embroiled in political skirmishes, simultaneously
called to account by Congress, the White House, courts, and activists. Few, if any, observe
deadlines.

Under limited circumstances,?* some states are allowed to assume authority for administering the
NEPA review.” To date, the FHWA has authorized six states to prepare NEPA documentation
for highway projects: Alaska, California, Florida, Ohio, Texas, and Utah. Federal officials
monitor a state’s actions and perform audits to ensure compliance with a memorandum of
understanding between the state and federal governments.

Devolving NEPA administration to the states is certainly better than continuing the federal
bureaucracy. But whether the states or the feds are calling the shots, the entire NEPA regime is
redundant. Under the Clean Air Act, for example, federal, state, and even local regulators control
demolition dust, emissions from construction equipment, and airborne debris from clearing land.
State laws and the Clean Water Act regulate runoff from site surfaces as well as wetlands
protection. The Endangered Species Act governs the effects of development on habitat and
wildlife, and waste disposal is controlled under local and state statutes as well as the federal
Resource Conservation and Recovery Act—to name a few. These and other regulatory
mechanisms all provide opportunities for the government to impose the same mitigation actions
available through the NEPA.

Failed Attempts to Fix NEPA

Since its passage in 1969, the NEPA has persisted despite dramatic changes in America’s
economic, social, political, and environmental landscapes—and enactment of countless other
federal, state, and local regulations. The CEQ has issued more than 35 separate guidance
documents upon which agency-specific requirements are based. However, guidance is purely

BGovernment Accountability Office, “National Environmental Policy Act: Little Information Exists on NEPA
Analyses,” April 2014, https://www.gao.gov/assets/670/662543.pdf (accessed February 23, 2018).

*States must apply to the Department of Transportation’s FHWA or the Federal Transit Authority, which review the
state’s suitability to assume the authority based on meeting regulatory requirements. States must sign a
memorandum of understanding (MOU) with the federal agency and consent to the jurisdiction of federal courts by
waiving sovereign immunity for any responsibility assumed for the NEPA. The MOU is for a term of not more than
five years and may be renewed.

*The Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU); the
Moving Ahead for Progress in the 21st Century (MAP-21) Act; and the Fixing America’s Surface Transportation
(Fast) Act).
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advisory in nature, and thus Congress has had virtually no say in the NEPA regulatory
framework despite its application to a wide variety of federal actions.

Congress has enacted dozens of provisions to streamline the NEPA process since 2005.2° Some
of them might seem useful, such as limiting the comments of participating agencies to subject
matter within its expertise or jurisdiction, or barring claims for judicial review of a federal permit
for highway projects unless they are filed within 150 days of final agency action.

However, 22 of 34 highway project provisions and 17 of 29 transit provisions were optional.?’
An analysis by the GAO found that some state officials reported that the revisions were
ineffective because they had already developed similar processes, either through agreements with
the U.S. Department of Transportation or at their own initiative. As a result, those states did not
realize any new time savings from the amendments.?®

Trump Administration Reform Efforts

President Trump has likewise sought to streamline the NEPA beginning in his first month in
office. Executive Order 13766, Expediting Environmental Reviews and Approvals for High
Priority Infrastructure Projects, directed agencies to designate select infrastructure projects as
“high priority” for the purpose of expediting permitting reviews.?’

Executive Order (EO) 13807, Establishing Discipline and Accountability in the Environmental
Review and Permitting Process for Infrastructure,™ instituted a policy of “One Federal
Decision.” The executive order calls for designating a “lead” agency for each major project to
navigate NEPA reviews. Relevant agencies will compile reviews into a single ROD (unless the
project sponsor requests otherwise).

The executive order also calls for reducing the processing time for environmental reviews to “not
more than an average of approximately two years.” Once an ROD is issued, permit decisions
should be completed within 90 days.*!

*°Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (2005), Public Law 109-59;
Moving Ahead for Progress in the 21st Century (2012), Public Law 112-141; Fixing America’s Surface
Transportation Act (2015), Public Law 114-94.

“’Government Accountability Office, “Highway and Transit Projects: Evaluation Guidance Needed for States with
National Environmental Policy Act Authority,” January 2018, https:/www.gao.gov/assets/690/689705.pdf (accessed
February 23, 2018).

2Ibid.

*The White House, “Executive Order Expediting Environmental Reviews and Approvals for High Priority
Infrastructure Projects,” January 24, 2017, https://www.whitehouse.gov/presidential-actions/executive-order-
expediting-environmental-reviews-approvals-high-priority-infrastructure-projects/ (accessed February 23, 2018).
**The White House, “Presidential Executive Order on Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure,” Executive Order 13807, August 15, 2017,
https://www.whitehouse.gov/presidential-actions/presidential-executive-order-establishing-discipline-
accountability-environmental-review-permitting-process-infrastructure/ (accessed February 23, 2018).

*'EO 13807 also calls for the director of the Office of Management and Budget to establish a “performance
accountability system” to score agencies on the efficiency of their infrastructure permitting. The OMB Director will
consider each agency’s scorecard during budget formulation and determine whether penalties are appropriate.
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In his order, the President stated: “Inefficiencies in current infrastructure project decisions,
including management of environmental reviews and permit decisions or authorizations, have
delayed infrastructure investments, increased project costs, and blocked the American people
from enjoying improved infrastructure that would benefit our economy, society, and
environment.”

Meanwhile, on September 14, 2017, the CEQ published an initial list of actions it plans to take to
further implementation of EO 13807.3

The President’s infrastructure plan features numerous proposals to reform the NEPA and
eliminate other regulatory barriers to permitting.** The most notable is the proposal to “Expand
Department of Transportation NEPA Assignment Program to Other Agencies.”

Current law allows only the Department of Transportation’s FHWA and Federal Transit
Authority to authorize states to administer NEPA reviews. The President is proposing to allow
other agencies to do the same for other types of infrastructure projects. In addition, the President
is proposing to allow states to make permit determinations required by the Clean Air Act,** and
for flood plain protections and noise abatement for transit and highway projects.

Other significant reform recommendations in the infrastructure plan include:

o One Agency, One Decision. The President is proposing that a lead agency be required to
develop a single NEPA review document to be used by all agencies, and a single ROD to be
signed by all cooperating agencies (similar to the “One Federal Decision” directive in EO
13807). The proposal also calls for a firm deadline of 21 months for lead agencies to complete
their environmental reviews and issue either a FONSI or ROD, and a firm deadline of three
months thereafter to approve or reject the permit application.

o Performance-based pilot projects. The President is proposing to use environmental
performance measures in place of environmental reviews for up to 10 projects (based on project
size, national or regional significance, and opportunities for environmental enhancements). The
project sponsor would agree to design the project to meet performance standards and permitting
parameters established by the lead federal agency (and public comment) in lieu of an
environmental review.

A second pilot would authorize the Secretary of Transportation (or other infrastructure agencies)
to negotiate mitigation agreements that address project impacts in lieu of NEPA review. The
mitigation could include the purchase of offsets, avoidance of anticipated impacts, and in-lieu-
fees dedicated to an advanced mitigation fund.

*Council on Environmental Quality, “Initial List of Actions to Enhance and Modernize the Federal Environmental
Review and Authorization Process,” Federal Register, September 14, 2017, https://www.gpo.gov/fdsys/pke/FR-
2017-09-14/pdf/2017-19425.pdf (accessed February 23, 2018).

3The White House, “Legislative Outline for Rebuilding Infrastructure in America.”

#This provision would not change the EPA’s responsibilities under the Clean Air Act.
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o Revise statute of limitations for infrastructure permits or decisions. Under current
law, legal challenges to infrastructure permits may be filed up to six years after the decision has
been issued.*® The President is proposing to revise the statute of limitations to 150 days.

Useful as such proposed reforms may seem, there is no fixing the NEPA. Predating the EPA, the
NEPA was at one time the legislative vanguard for environmental law and regulation. But that
was nearly 40 years ago, and it is now out of sync with current environmental, political, social,
and economic realities. In fact, the intended goal of environmental stewardship is actually
thwarted by agencies’ circumvention of the NEPA reviews, the project delays, and the higher
costs imposed by the redundant regime, as well as by the politicization of science and the
influence of special interests.

Simply put, the NEPA cannot be fixed, it must be rescinded.

The Chaos of Section 404 Permitting

Congress enacted the Clean Water Act of 1972 ““to restore and maintain the chemical, physical
and biological integrity of the Nation’s waters.”” Section 404 of the act prohibits the discharge of
any pollutants, including dredged or fill material, to ‘‘navigable waters,”” except in accordance
with the Act. The CWA states that the term “navigable waters” refers to “the waters of the
United States.” However, the statute provides no further definition, which has led to decades of
costly regulatory disputes and arbitrary enforcement.

The EPA administers most provisions of the CWA, but the U.S. Army Corps of Engineers
administers Section 404 permitting. In 2014, the two agencies proposed a new 88-page definition
that vastly expanded the scope of federal jurisdiction over wetlands. (It drew 698,000 public
comments.)*® The new definition, finalized in 2015, hardly settled matters; it prompted numerous
lawsuits nationwide instead.

The deeply flawed 2015 rule was stayed nationwide by the U.S. Circuit Court of Appeals for the
Sixth Circuit. As a result, the agencies have administered Section 404 under the definition of
“waters of the United States” in place before the 2015 Rule.?’

President Trump in February 2017 issued an executive order® requiring the EPA and the Corps
to solicit public comment on rescission or revision of the 2015 rule. On January 22, 2018, the
Supreme Court held that the courts of appeals do not have original jurisdiction to review
challenges to the 2015 Rule.

#When states assume NEPA administration, the statute of limitations is two years. A statute of limitations of 150
days would be consistent with the statute of limitations Congress already has enacted for surface transportation
projects.

Tiffany Dowell Lashmet, Murkey Water: The ongoing debate over the ‘waters of the United States,” PERC
Reports, Vol. 36, No. 2, Winter 2017, https://www.perc.org/2017/12/08/murky-water/

77On January 22, 2018, the U.S. Supreme Court held that the courts of appeals do not have original jurisdiction to
review challenges to the 2015 Rule.

*Executive Order 13778, Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the ‘*Waters
of the United States’’ Rule, February 28, 2017, https://www.gpo.gov/fdsys/pkg/FR-2017-03-03/pdf/2017-04353.pdf
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The EPA’s shoddy science has only exacerbated the chaos enveloping the Section 404 permitting
regime. For example, the agency established a scientific advisory board in 2013 (supposedly) to
review the state of the science on the connectivity of streams and wetlands with downstream
waters.”” According to the EPA, the report, when finalized, “will provide the scientific basis
needed to clarify CWA jurisdiction, including a description of the factors that influence
connectivity [of streams] and the mechanisms by which connected waters affect downstream
waters.”40

Alas, the agency didn’t wait for the report before proposing the 2015 rule. Consequently, the
public was never given the chance, through the rulemaking process, to challenge the scientific
basis of the agencies’ expanded jurisdiction.

Indeed, federal agencies too often mask politically driven regulations as scientifically based
imperatives. The supposed science underlying these rules is often hidden from the general public
and unavailable for vetting by experts. But credible science and transparency are necessary
elements of sound policy.

The NEPA process is likewise mired in politicized science and uncertainty. Instead of producing
environmental analyses of high technical quality, some scientists have criticized the NEPA
assessments as nothing more than “massive amounts of incomplete, descriptive, and, often,
uninterpreted data.”*! And the more complex the proposed action, the more flawed the data and
analysis will be.*?

On the upside, the CEQ in April 2017 announced the withdrawal of its guidance for federal
agencies’ consideration of greenhouse gas emissions in NEPA reviews.* The extent to which
greenhouse gases affect climate—if at all—remains undetermined and government modeling
amounts to little more than guesswork.

3¥Environmental Protection Agency, “Connectivity of Streams and Wetlands to Downstream Waters: A Review and
Synthesis of the Scientific Evidence (External Review Draft),” September 24, 2013,
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=238345 (accessed April 15, 2015).

“Ibid.

*ISonja Klopf, Nada Wolff Culver, & Pete Morton, A Road Map to a Better NEPA: Why Environmental Risk
Assessments Should Be Used to Analyze the Environmental Consequences of Complex Federal Actions,
Sustainable Development Law & Policy, Fall 2007,
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1155 &context=sdlp

“2Sonja Klopf, Nada Wolff Culver, & Pete Morton, A Road Map to a Better NEPA: Why Environmental Risk
Assessments Should Be Used to Analyze the Environmental Consequences of Complex Federal Actions,
Sustainable Development Law & Policy, Fall 2007,
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1155 &context=sdlp

B Council on Environmental Quality, Withdrawal of Final Guidance for Federal Departments and Agencies on
Consideration of Greenhouse Gas Emissions and the Effects of Climate Change in National Environmental Policy
Act Reviews, Federal Register, April 5, 2017, https://www.gpo.gov/fdsys/pkg/FR-2017-04-05/pdf/2017-06770.pdf
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Conclusion

President Donald Trump’s infrastructure plan features 15 pages of recommendations to
streamline permitting.** The very fact that so many provisions warrant reform illustrates that
there is more wrong than right with the NEPA and other permitting regimes. Any new
infrastructure funding should be conditional on meaningful regulatory reform—starting with
repeal of the NEPA.

*The White House, “Legislative Outline for Rebuilding Infrastructure in America,” February 12, 2018,
https://www.whitehouse.gov/wp-content/uploads/2018/02/INFRASTRUCTURE-211.pdf (accessed February 23,
2018).
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Chairman Farenthold, Ranking Member Plaskett, members of the subcommittee, on behalf of the
more than 140,000 members of the National Association of Home Builders, I appreciate the
opportunity to testify today. My name is Valerie Wilkinson, and I am a Vice President and the
Chief Financial Officer of The ESG Companies. The ESG Companies is a group of family
owned development, building, management and entrepreneurial companies based in Virginia
Beach, Virginia. Our companies evolved from a small electrical contracting company started by
our founder, Edward Garcia, after returning from serving in the Navy in the Pacific during World
War II, and we have been providing strong, sustainable communities ever since.

I commend the subcommittee’s desire to highlight the pitfalls of the current regulatory regime,
and I appreciate the opportunity to tell our story. Our quest to obtain a federal wetland permit for
our building project has spanned nearly 30 years. Throughout every step of the process, the rules
have changed and new requirements have been added. Unfortunately, the land we acquired
almost three decades ago still lays undeveloped and we continue to be held hostage by the
federal government. After spending thirty years and over $4.5 million dollars in pursuit of the
required permit, we still are not even close to obtaining a federal 404 CWA permit for our
project.

Recognizing and supporting the need for a clean environment and the benefits that it brings to
our nation’s communities, home builders and land developers have a vested interest in preserving
and protecting our nation’s water resources. Since its inception in 1972, the Clean Water Act
(CWA) has helped to make significant strides in improving the quality of our water resources
and improving the quality of our lives. Our nation’s home builders build neighborhoods, create
jobs, strengthen economic growth, and help create thriving communities while maintaining,
protecting, and enhancing our natural resources, including our lakes, rivers, ponds, and streams.
We foster the American dream of home ownership. Under the CWA, home builders must often
obtain and comply with section 402 storm water and 404 wetland permits to complete their
projects. What is most important to these compliance efforts is a regulatory scheme and
permitting process that is consistent, predictable, timely, and focused on protecting true aquatic
resources.



The home building community knows all too well the frustration of a broken permitting process.
Over the years, the federal government has expanded the scope of their regulatory authority and
have frequently changed the requirements needed to obtain a federal wetland permit. These
changes have made the permitting process virtually impossible to navigate and have caused
many land use projects to come to a grinding halt, putting more people on the unemployment
rolls. It is impossible for home builders and developers to support the needs of our community
under an ever-changing regulatory system. With property rights being jeopardized by federal
regulatory overreach, it is increasingly difficult to attract new companies into our industry.
Unfortunately, our company has fallen victim to this broken system.

Our story begins in the mid-1980°s when The ESG Companies began to acquire parcels of land
in order to develop a mixed-use community in Chesapeake, Virginia. Our mission was to address
the anticipated population growth and housing demand after forecasters announced that 8,000
new jobs would be created in the Chesapeake area. The proposed project consisted of a multi-use
community comprising retail, office, multifamily, single family and town homes with
recreational amenities. Multiple parcels of land were consolidated into the Centerville Properties
a 428-acre development with a total investment in the project today, including land and carrying
costs, of over $40 million.

2

In 1989, after obtaining required zoning approvals from the City of Chesapeake, The ESG
Companies began clearing the land to develop Centerville Properties. Almost immediately, the
U.S. Army Corps of Engineers (the Corps) asserted that jurisdictional wetlands, which were
subject to CWA protections, appeared to be present on the property. They issued a Cease and
Desist Order to halt “any and all filling activities on or adjacent to the waters and wetlands
located on the property” until a wetland delineation could be completed. This action was
surprising because prior to this time, we, along with many builders like us, had been developing
properties like this all over the region, and the Corps had never asserted jurisdiction over
similarly situated seasonally wet, non-tidal forested land. Even while the Corps put us through
this rigorous regulatory obstacle course, numerous properties in the vicinity with similar soils,
hydrology and vegetation characteristics had been and continued to be developed without
permits.

The Corps asserted jurisdiction over our property by using their newly expanded jurisdictional
authority to regulate wetlands as “waters of the United States.” The landmark Supreme Court
decision, United States v. Riverside Bayview Homes, Inc,' solidified the Corps’ authority to
regulate wetlands adjacent to navigable waters. The Court decided that wetlands which “actually
abut on a navigable waterway” are “adjacent” and subject to CWA authority.? While our
property does not directly “abut” a navigable water and is connected only by a historical, non-
navigable drainage ditch, the Corps claimed that there was a subterranean connection to a
jurisdictional water due to the fact that our soil was seasonally saturated to the surface.

1474 U.S. 121 (1985).
2 Riverside Bayview, 474 U.S. at 135.



While we did not agree with the decision that we were subject to federal jurisdiction, we clearly
understood that the rules had dramatically changed. Therefore, we immediately hired highly
qualified and esteemed environmental consultants, Dr. Hilburn Hillstead, a biologist and
environmental scientist with Law Environmental and a former official with U.S. Fish and
Wildlife Service (USFWS), and Dr. Wayne Skaggs, a soil scientist and then professor at the
University of North Carolina and member of the Soils Committee of the National Academy of
Sciences to assist us with the wetland delineation and permitting process. From 1990 to 1995,
our consultants attempted to work with local Corps officials to resolve any issues and clear a
path that would allow our project to break ground. Surprisingly, Corps staff steadfastly refused to
consider hydrology studies performed by Dr. Skaggs showing that the soil on site was not
saturated to the surface by capillary fringe due to free standing water 12" below the surface. The
Corps responded that it did not dispute Dr. Skaggs’ findings, however its definition of surface is
the “A” horizon within the root zone 12” below the top of the soil. Regrettably, the delineation
took years to complete because at the time there was considerable confusion among Corps staff
as to whether they should use the 1987 or the 1989 wetland delineation manual to determine the
existence of wetlands. Even though the 1989 delineation manual had been expressly disallowed
by Congress in the Fiscal Year 1993 Appropriations bill,* Corps field officials still used it to
complete their field assessments on our project.

Prior to 1998, mechanized land clearing and excavating in wetlands to prepare the land for
development was prohibited by a Corps rule. However, the D.C. Circuit Court of Appeals
overturned the rule prohibiting these actions in 1998.% In July 1999, after the Court ruling, Tri
City Properties, LLC (Tri City), one of The ESG Companies, obtained an erosion and sediment
control and water discharge permit and moved forward with clearing and excavating the land
under the supervision of lawyer and environmental specialist, William Ellis.

As it has always been our intention to be in full compliance with federal regulation, we notified
the Environmental Protection Agency (EPA) and Corps prior to initiating the action and took
videotapes of the work as it was undertaken. These video tapes were then provided to the EPA.
The ditching was accomplished by excavating and loading the material directly onto trucks and
hauling it to an offsite location under the supervision of an engineer. At no point was dredged or
fill material re-deposited on the land. Yet, in May 2000, the EPA issued an Administrative Order
for compliance, one of over 20 they issued that day in our general area, stating that illegal
discharges, “if any,” must cease immediately and a new wetland delineation must be completed.
No illegal activity took place on our property. However, later that year the Commonwealth of
Virginia adopted a new regulation that required a permit to excavate in wetlands. Therefore, to
comply with this new state regulation, we filed an application with the Virginia Department of
Environmental Quality (VADEQ) to continue excavating the land. In addition, we retained the
services of Environmental Specialty Group headed by Julie Steele, a former Corps Norfolk
District regulatory branch Section Chief as well as Dr. W. Thomas Straw, a hydrogeologist and
currently Professor Emeritus of Geosciences at Indiana University. These specialists have

* Energy and Water Development Appropriation Act of 1993, P.L. 102-377, 106 Stat. 1315, 1992
* National Mining Association v. U.S. Army Corps of Engineers, 145 F.3d 1399 (D.C. Cir. 1998).
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extensive expertise in environmental geology and wetlands hydrology and worked to develop a
new wetland delineation as requested by EPA through their Administrative Order for
compliance.

After obtaining yet another wetland delineation and 15 years since we had first started readying
the property for development, we were prepared to apply for our wetland permit. VADEQ and
the Corps have joint permitting authority over the Commonwealth’s wetlands. The expressed
purpose of Virginia’s statutory scheme was to provide a one-stop shop and prevent land owners
from having to go through duplicative permit approvals. It is important to note that Virginia’s
wetlands regulations mirror the CWA section 404(b)(1) requirements. Since they use the same
criteria and methodology, the state and the federal government should not differ in their
regulatory assessments of our project. Unfortunately, coordination was not what we experienced,
and our project only illustrates the disconnect between state and federal permitting partners.

In late 2000, we sent our new wetland delineation to the VADEQ to begin the permitting
process. Our environmental consultant certified that the site contained 253.5 acres of palustrine,
forested wetlands and 174.7 acres of upland. The VADEQ made multiple requests over an 8-
month period that the Corps confirm the delineation; however, the Corps refused to participate,
citing the outstanding Administrative Order. Therefore, Dr. Ellen Gilinsky, then VADEQ’s
Director of the Water Quality Programs Division who later served as a Senior Advisor to the
EPA’s Office of Water, and her colleague, Dave Davis, personally confirmed the wetland
delineation we provided by performing their own field assessment of the property. Dr. Gilinsky
and Mr. Davis invited Corps officials to accompany them on their field review so Corps staff
could observe the wetland boundaries on the property. Corps staff attended but left without
comment. The VADEQ confirmed the wetland delineation, showing 174.7 acres of uplands and
144.6 acres of wetland impacts, and the state permit process moved forward.

In late 2001, in an effort to find a mutually beneficial and expedient resolution to the outstanding
Administrative Order, representatives from Tri City and their legal counsel, Robert Dreher, who
now serves as the Associate Director of USFWS, met at EPA’s Philadelphia offices with key
EPA officials as well as a representative from the Environmental Defense Section of the U.S.
Department of Justice (DOJ). Tri City proposed a settlement through a Consent Decree which
included significant mitigation and preservation that the DOJ official believed it was in
everyone’s best interest, and EPA representatives agreed, with the caveat that they would need
concurrence from the Corps to finalize the agreement. We were later notified that the Corps did
not concur and would require a CWA 404 permit for any development to proceed.

As required by Virginia state law, VADEQ opened a notice and comment period and held two
public hearings on our project. During this time, we continued to communicate with VADEQ

and interested parties to respond to any and all concerns regarding the impact of the project. In

an effort to move the project ahead, we agreed to make a number of significant changes to our
development plans to lessen the number of wetlands impacted. The revised project allowed us to
avoid over 100 acres of wetlands and required us to offset our impacts by creating 290 acres of
wetlands offsite by restoring wetland function on prior converted cropland. This amounts to two
acres of restored wetlands for every one acre impacted. We also agreed to contribute 145 acres of
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wetlands on the adjoining property as a conservation buffer. As a result of these new
development, mitigation and preservation plans, VADEQ concluded that the project met the
requirements of no net loss of wetland acreage and functions. In addition, Tri City agreed to
install state-of-the-art stormwater ponds and filtration features such as wetlands benches,
bioretention areas, and grassy swales in order to reduce erosion and improve water quality. At
our final public hearing, VADEQ acknowledged that the permit contemplated more protective
measures than typically required. Once again, VADEQ attempted to share our new project plans
with the Corps, only to be rebuffed. At this point it had become painstakingly clear that the
Corps did not want to participate in any review of our project.

On November 21, 2003, almost twenty years after obtaining the property, the Virginia State
Water Control Board approved and VADEQ issued a Virginia Water Protection Permit, allowing
Tri City to impact 144.6 acres of wetlands. The permit, which expires in 2018, included the
negotiated wetland conservation requirements as well as numerous other conditions relating to
wildlife preservation, erosion and sediment controls and construction procedures. Shortly after
the issuance of the permit, VADEQ Director Bob Burnley praised our project, in an official
VADEQ publication, as “an excellent example of the success of Virginia’s wetland protection
program” due to the extensive restoration, preservations and minimization requirements. Our
project was being used as the prime example of how development can occur with sound
environmental protections.

On two occasions, the Virginia judicial system defended our State permit against legal
challenges. The Chesapeake Bay Foundation (CFB) opposed the issuance of the permit in
Chesapeake Bay Foundation v. Commonwealth of Virginia. The Circuit Court of the City of
Richmond ruled in our favor by upholding the permit.> The CBF appealed the decision only to
lose again when the Virginia Court of Appeals issued a final ruling upholding the validity of the
permit on April, 22, 2014.% Our state permit still remains in full force and effect, but only for
another 9 months.

While we still needed formal CWA section 404 approval from the Corps, we felt we had
overcome the most challenging obstacle of securing the wetland permit from the
Commonwealth. After all, Virginia and the Corps have joint permitting authority, and the
Virginia regulations enacted the CWA 404 regulations verbatim. The Corps issued the first
public notice on the property based on the VADEQ confirmed impacts in 2005, and Tri City
provided responses to all public comments including those made by the EPA, the U.S. Fish and
Wildlife Service and the cities of Virginia Beach and Chesapeake, as well as various
environmental groups and individual citizens. The Corps then requested a significant volume of
new and updated information which we also provided; however, it took approximately 1 year to
receive a response from the Corps related to our submissions.

The Corps subsequently concluded that the VADEQ-approved wetland delineation, which was
the basis of our approved state permit, was not accurate. This is the same wetland delineation

® Chesapeake Bay Found., Inc. v. Com., ex rel. Virginia State Water Control Bd., No. 1897-12-2,2014 WL
1593323, at *4 (Va. Ct. App. Apr. 22, 2014).
61d. at *16.



that the VADEQ asked the Corps to confirm three years earlier. With disregard to the VADEQ’s
regulators and their expertise, the Corps performed a new wetland delineation in 2007 that added
36.7 acres of wetlands to the project for a new total of 181.3 acres impacted. Contrary to the
well-documented delineation that was performed by our environmental consultants and VADEQ
the basis of the Corps delineation is rather vague and, in some instances, a stretch. For example,
the Corps relied on a single observation of “ponding water and blackened leaves in designated
areas” as primary indicators of hydrology during their site visit. Due to the increase in wetlands
impact per their confirmation, the Corps required that the project go through a second public
notice process. Tri City again provided detailed responses addressing all public comments.

2

In response to the Corps’ delineation, we quickly worked to amend our project proposal and
offered a number of options to further reduce our environmental impact. One of the proposals we
offered reduced wetland impacts from 181 acres to 80 acres with onsite 1:1 mitigation. We also
worked through the Corps’ Least Environmentally Damaging Practicable Alternatives (LEDPA)
analysis and considered the Corps’ impractical suggestion that we move our project to 90 acres
of uplands on nearby Elbow Road. However, there were many complications with the Corps’
LEDPA. First, the 90 acres is located along a narrow winding and dangerous section of road that
could not support the main ingress and egress of a mixed-use development without millions of
dollars of offsite infrastructure and road improvements that would have made the project
financially infeasible. Second, the City of Chesapeake zoning laws prohibited us from moving
the project to that area. In an attempt to overcome this obstacle, the Corps unsuccessfully tried to
pressure city officials to waive current zoning restrictions and related proffers to allow the result
it desired. Finally, as it is Congress’ policy to “recognize, preserve and protect” the rights of the
states to “plan the development and use...of land,” the Corps has no authority to determine
where a project should be built,” yet the Corps requires such “off-site alternatives” be considered
even when not owned by the applicant. This action is an unfortunate example of the federal
government’s intrusion on local land use.

Three years after our permit request was filed with the Corps and 8 years after we had initiated
the joint permitting process with the VADEQ, the Corps denied our request for a federal wetland
permit. The Corps believed that we had failed to prove that the 90 acres of uplands on Elbow
Road could not be developed and stated that we had not met the requirements of the LEDPA.
The Corps also claimed that we did not adequately respond to requests for information even
though we had filed all requested information, including analysis of numerous offsite
alternatives, extensive analysis of 17 onsite alternatives and detailed responses to two rounds of
public comments.

In an effort to avoid litigation challenging the denied permit and to salvage at least part of our
investment, we modified our project yet again. The significantly reduced plan allowed
development on just 61 acres, impacting 29.8 acres of wetlands. In 2009, the Corps accepted this
proposal as a modification of the previously denied permit and reopened the 2005 application.

733 U.S.C. § 1251(b).



The Corps issued their third public notice on our project with its modified scope and impact and
Tri City again provided responses addressing all public comments.

As soon as we started to gain ground, the Corps issued a new regional supplement manual for
field staff to use in making wetland delineations.® Contrary to claims made by the Corps at the
time of release, these changes significantly expand the definition of wetlands and subsequently
increased limits of wetlands into land that was formerly delineated by the Corps as uplands. This
change specifically affected the Tri City property at Centerville. Two of the secondary indicators
of hydrology were changed to primary indicators and used to expand the test for identifying
wetlands. This change alone shifted very large areas from uplands to wetlands. We do not
understand how the U.S. Army Corps of Engineers can adopt a 148- page “supplement” in 2010
to the 100- page 1987 Corps Wetland Manual, when Congress instructed the U.S. Army Corps of
Engineers in 1993 to not utilize Department of Defense moneys to use any wetland manual other
than the 1987 Wetland Manual. The use of the word “supplement” by the Corps appears to have
provided an end-around of Congress.

The rules changed again in the midst of the process and the Corps applied these wetland manual
changes to our pending project application. In essence, we were forced to start over with new
rules. We were now required to go through a public notice for a fourth time based on the
increased impacts, moving us even farther away from securing our permit. In fact, more than 60
days since the publication of our last notice, we received another 7-page request from the Corps
for new and updated information on our project. It appears that we will be perpetually subject to
vacillating circumstances.

Over the last ten years since the original permit denial, we have diligently continued to work
with the Corps in an attempt to obtain a federal wetland permit. For us, these years have been
spent responding to the Corps’ constant requests for additional information, studies, and data.
When we responded with the requested information and data, we were often met with follow-up
requests to reformat the information in a painstakingly specific way. Indeed, the numerous
reformatting requests appeared to be nothing other than an intentional stalling mechanism, as we
swiftly complied with every request only to be faced with another. We had to hire additional
environmental consultants to conduct more wetland delineations and wetland functional
assessments, and even hired consultants suggested by the Corps. In addition, the Corps staff
assigned to our project continually changed over the years and we struggled to keep them
appropriately educated on our project. Over the years we have had dozens of field visits from
Corps and EPA staff in order to survey and assess the land. We have complied every step of the
way.

Since 1988, the Corps has successfully prevented Tri City from developing the land, the 15-year
permit that VADEQ approved in 2003 will soon expire. The results of our 28-year effort to
obtain required permits for the development of our property are contained in approximately 55
file boxes of records of submissions, correspondence, maps, scientific analysis and data

& “Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Atlantic and Gulf Coastal Plain
Region (Version 2.0).” U.S. Army Corps of Engineers. November 2010.
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collection related to this project and our pursuit of the required permits. In fact, if we laid the
papers end to end, they would stretch over 30 miles, the distance from the U.S. Capitol to Dulles
airport. It is hard to keep going when the continual requests and delays seem designed to further
protract the process and frustrate our ability to ever reach a resolution and run out the clock on
our state permit.

In 2015, the rules changed again when the EPA and Corps finalized a regulation to redefine the
scope of waters protected under the CWA. The agencies added new terms, definitions, and
interpretations of federal authority over private property that are more subjective and provided
the agencies with greater discretionary latitude to expand their regulatory authority.

This rule fell well short of providing the clarity and certainty sought by the regulated community.
It would increase federal regulatory power over private property and would lead to increased
litigation, permit requirements, and lengthy delays for any business trying to comply. It is so
convoluted that even professional wetland consultants with decades of experience would struggle
to determine what is jurisdictional. The federal government should be working to provide a
practicable and transparent permitting system rather than expanding their authority over private

property.

Fortunately, the Trump Administration is working to rescind this rule. We are optimistic that the
Administration will develop a new rule that respects congressional intent under the CWA while
protecting the aquatic environment and improving the compliance process for the regulated
community.

Recommendations for Streamlining Permitting

NAHB members were encouraged by President Trump’s recent proposal to strengthen our
nation’s transportation and infrastructure. There are many aspects of this proposal that help
establish a permitting regime that is consistent, timely and will prevent agencies from needlessly
delaying projects.

We are supportive of the Administration’s proposal that requires one agency to take the lead on
evaluating projects. Many federal statues tie their approval/consultation requirements to those of
the CWA — meaning that if a builder has to obtain a CWA permit, they must also obtain others,
such as under the Endangered Species Act, National Historic Preservation Act, and National
Environmental Policy Act. This means that builders not only have to consult with the Corps and
EPA, but also with the Fish and Wildlife Service. And during these additional reviews, the
developer does not have a seat at the table, and the consulting agencies are not bound by a
specific time limit. This immediately places builders and developers at a disadvantage. These
federal consultations, across multiple agencies, are just another layer of red tape that the federal
government has placed on small businesses. Allowing builders to consult with one agency will
ultimately reduce the time and resources needed to obtain a permit, while continuing to protect
the environment.



The Administration’s proposal offers the certainty the regulated community desires by giving the
federal government a two year deadline to complete the permitting process. I cannot overstate
how valuable this aspect of the proposal would be for my business. Having that certainty would
allow us to predictably bring our product to market which not only benefits the home builder but
also the home buyer.

In addition, we were pleased to see that the Administration’s proposal included language that
would reverse the Civiletti memorandum (“Civiletti Memo”). The Civiletti Memo, named for its
author U.S. Attorney General Benjamin Civiletti, gives the EPA the final word on CWA 404
permits. The Civiletti Memo makes little sense given the Corps’ expertise in administering the
day-to-day operation of the 404 program. The Corps has decades of experience operating the 404
program and has conducted hundreds of thousands — perhaps millions — of CWA jurisdictional
determinations and issued countless 404 permits over the years. EPA does not have this
experience and does not make jurisdictional determinations nor issue section 404 permits. Yet,
the Civiletti Memo allows EPA to delay, block, or second-guess the Corps’ expertise in
managing the 404 program. To address this, the Civiletti Memo should be rescinded and the
government must confirm that the Corps has ultimate administrative authority to operate the 404
program, issue permits, and make jurisdictional determinations under the CWA.

While the Corps, not the EPA, should have authority over federal permitting, they must stop
acting as a roadblock to states and tribes that wish to administer the CWA 404 permitting
program for certain waters within their borders. Section 404(g) of the CWA authorizes states to
assume authority to administer the 404 “dredge and fill” program in some but not all navigable
waters and adjacent wetlands. Section 404(g)(1) describes the waters over which the Corps must
retain administrative authority even after program assumption by a state. Only two states,
Michigan and New Jersey, have been approved to assume the Section 404 program. While other
states have explored assumption, those efforts have not borne fruit in part due to uncertainty over
the scope of assumable waters and wetlands. Unfortunately, the Corps has sought to retain far
too many waters under federal authority thereby contradicting the intent of Congress under
404(g). The Corps’ overly expansive interpretation of waters and wetlands to be retained under
Corps’ authority leaves little, if any, waters for states to assume 404 permitting authority over. In
giving authority to the states as envisioned by Congress, red tape in Washington will be cut and
permit costs and delays for home building projects and related infrastructure projects will
decrease.

In addition, the Corps must stop expanding CWA jurisdiction using supplements to the 1987
wetland delineation manual. To identify and delineate wetlands, the Corps published the “1987
Corps of Engineers Wetlands Delineation Manual” (the 1987 Manual). The 1987 Manual
describes technical guidelines and methods to determine whether an area is a wetland for
purposes of CWA Section 404 and subject to federal permitting. Over time, the Corps has made
a practice of “supplementing” the national 1987 Manual with regional variations. These
“regional supplements” relax the three-parameter test needed to determine that an area is a
jurisdictional wetland, allowing regulators to reject scientific studies conducted by highly
credentialed professionals, and arbitrarily make findings of wetland hydrology based on a single



observation of field indicators, such as ponding water on the ground surface or blackened leaves.
Such use of unsupported field indicators expand the Corps’ regulatory authority unlawfully. As
more and more features, such as common woodlands and farm fields, become jurisdictional
wetlands, more home building projects will face increased costs and delays. To avoid this
undesirable outcome, the Corps must eliminate the regional supplements and assert jurisdiction
only in instances where wetland plants, soils, and hydrology are actually present and clearly
definable in the field by the Corps and private consultants.

Finally, Corps headquarters should assert centralized control and oversight over its regulatory
program. Unfortunately, due in part to the absence of strong oversight and central guidance from
Corps Headquarters on important regulatory interpretations, there has been inconsistency among
Corps districts as they implement the CWA Section 404 program. These inconsistencies create
uncertainty for both regulators and project proponents and make it difficult for Corps staff to
administer the program. The results are increased project delays and costs. To reduce regulatory
confusion stemming from district-by-district interpretations of regulations and guidance, Corps
headquarters must establish clear lines of authority to direct the implementation of key
regulations and policies. Until Corps headquarters makes this fundamental change, there will
continue to be inconsistency, uncertainty, and delay associated with the CWA Section 404
permitting process.

Conclusion

After more than three decades of stalls, delays and changing federal requirements, our most
recent project proposal totals 53.8 acres, a 233-acre reduction from the original development
proposal. If constructed, the project will benefit the City and the public in the form of increased
employment opportunities, increased property tax revenue estimated at well over $1.1 million
per year, sales and use tax revenues, proffers for a school site, and increased public amenities.

For over thirty years we have complied with every request, modified our building plans, and
created an extremely aggressive conservation plan to combat environmental impacts. It is
difficult to say what else we can do to move this project forward. Most recently, at the request of
the Corps and the EPA, we have conducted another extensive review of the feasibility of
developing the 90 acres of uplands near Elbow Road; however, this again has been deemed
infeasible as it would require rezoning which the City has recently denied to a similarly situated
parcel, 2,000 feet south of our property. Most businesses do not have the time, money and
fortitude to engage in these lengthy fights and are forced to abandon such projects. We believe
this is the Corps main objective. We are fortunate to have the means to stay in this fight, and our
Chairman, Edward Garcia, now 92, is dismayed that the very liberties and fairness that he and
his three brothers fought for during WWII are now being eroded by an overzealous regulatory
bureaucracy. Eddie is not about to step away from this fight because he understands how
important it is not only for our project but also for all landowners. While the project remains at a
standstill and we still have no clear end in sight, I hope that our story can be used to advance
positive reforms to repair our broken regulatory system.
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I encourage you to pass legislation that would implement some of these commonsense changes. 1
am hopeful that in the coming weeks, you will seriously consider a legislative proposal that will
establish a permitting process that offers transparency, certainty and reasonable deadlines. This
will go a long way towards improving the way we do business and making the homes we build
more affordable.
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Thank you Chairman Farenthold, Ranking Member Plaskett, and members of the subcommittee for the
opportunity to testify on federal environmental review and permitting. It is a privilege to contribute to this
committee’s work.

In recent years, environmental review and permitting have come under sustained attack—often based on
spurious claims about the length of time needed to complete federal reviews. The President’s
infrastructure plan is only the latest example.

The hard truth is that infrastructure projects cost money. Yet, when taken together, the President’s budget
and infrastructure plan call for cutting a $1.40 from existing infrastructure programs for every $1 of
proposed expenditure. This net cut would reduce total construction activity. In Washington, everybody
wants to go to the ribbon cutting, but nobody wants to pay the bill.

Instead of real spending, the President has proposed deep environmental deregulation. The White House
and other opponents of environmental review paint a dire picture of a federal bureaucratic leviathan
implacably churning out red tape to our collective detriment. If only, the argument goes, project sponsors
didn’t have to study the potential impacts of building, then everything would be cheaper, faster, better.

This tidy narrative is false. First, environmental review produces better projects and saves taxpayers
money in the long run. History shows that building first and asking questions later often leads to
irreparable social and ecological damage. Second, only a small fraction of infrastructure projects must
complete a full review. And Third, project review times have fallen in recent years.

In 1969, Congress passed the National Environmental Policy Act, or NEPA, to address growing public
concern over the serious community and environmental damage caused by government action, including
the construction of new infrastructure projects. The fundamental goal of NEPA is to allow informed
decisionmaking by providing the public with detailed information on the potential harms associated with
infrastructure projects. These harms could include anything from the loss of wetlands to the destruction of
historic buildings or damage to the social, economic, or cultural character of a neighborhood.

Failing to consider potential impacts from infrastructure projects is penny wise and pound foolish. Take,
for example, the Kissimmee River in Florida. The river carries water south from Lake Kissimmee to Lake
Okeechobee, which then releases the water into the Everglades and recharges the Biscayne aquifer that
provides drinking water to millions of people in Miami and across south Florida.

In the early 1960s, prior to NEPA, the Army Corps reconstructed the 103-mile meandering Kissimmee
River into a 56-mile, 300-foot wide drainage canal to reduce flooding. The resulting environmental
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damage was so severe that Congress authorized the partial restoration of the Kissimmee River just 21

years after completion of the channelization project. When adjusted for inflation, the channelization cost
$194 million. The partial restoration will cost more than $1 billion—a five-fold increase.

Opponents of review often argue that transportation projects—especially highways—face inordinate
delays. In fact, only 4 percent of highway projects require a full environmental review. Since 2009, the
average review time for major highway projects has fallen to 3.6 years. That may sound like a lot, but it’s
important to remember that mega-projects come with mega-complexities. By rushing environmental
review, we increase the risk of funding infrastructure that will produce substantial social and
environmental harms that could have been mitigated with a bit of forethought and planning.

The push for further environmental deregulation is especially troubling since Congress has already voted
three times in the past six years to speed the review process. In fact, federal agencies have yet to
promulgate regulations implementing many of the reforms to NEPA included within MAP-21, WRRDA,
and the FAST Act. Moreover, the Trump administration has yet to appoint a director for the Federal
Permitting Improvement Steering Council established by Title 41 of the FAST Act or to appoint a head of
the Council on Environmental Quality. In short, Congress has granted the federal executive numerous
administrative and regulatory powers to speed the environmental review process. These reforms need to
be fully implemented and given time to work before making further changes to law.

Unfortunately, these facts haven’t stopped the Trump administration from proposing to dramatically
rollback review by shortening the statute of limitations for filing legal claims, allowing construction
activity to begin before review completion, and limiting the scope of alternatives analysis. These and
other proposed changes would lead to less community input and greater environmental harms, including
dirtier air and water.

In many respects, the fight over NEPA is a fight about values and power. Environmental review is the
process by which we value people, places, and the environment enough to try and minimize the harms
from development. Review also serves to empower local communities, moving critical information and
decision-making out from behind closed doors where planners and developers tend to operate. Yet,
without adequate time to study a project or the ability to seek legal remedy when mitigation efforts are
inadequate, the concept of community and environmental protection lose their meaning.

Weakening or eliminating environmental review would simply add to our fiscal burden by rushing
construction of poorly-conceived projects that will require expensive remediation later. There are no
shorteuts to fixing the nation’s infrastructure backlog. The only real solution is for Congress to once again
make the investments necessary to ensure our country can prosper and compete for decades to come.
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