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| “Shorthand” for Waters of the Unlted States
WhICh |s found |n the Clean Water Act ‘

Why does It matter’? ...
Clean Water Act dlscharge permlts .

- Wetland dredge and fill permlts (mostappllcable to .
‘ agrlcultural aCthltleS) .. .
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~ Navigable waters

The Clean fﬁ‘ater Act glves the EPA and the
_‘,‘;Corps of Engmeers authorlty over .
. naVIgabIe J?‘eaters -

. _ I!able Waters are c defmed @ waters of -
xthe ffnl|ted { 'tates mcludmg the terrltonal .
fseas .. ... . . .

ATTORNEY GENERAL
) LESLIE RUTLEDGE [§




Reg UIat efinition ’

= Tradltlonal naVIgabIe waters mterstate

» waters all other waters that Could affect
, : f[i?tjf;}|nterstate or fore|gn commerce, .

- impoundments of waters of the Umted
~ States, tributaries, the terrltorlal seas and \
adjacent wetlands . .
33 C. F.R. § 328 3 40 C F R § 122 2




Rapanos v US

. 547 u s 715 (2006)

f. \"rcou sapply the sug n If Ica\tnexu’ i
test from Justlce Kennedy s concurrlng
oplnlon .




Slgnlflcant nexus

= The connectlon between a nonnawgable
- water or wetland and a navigable water may
~ be so close, or potentially so close, that the ,
. Corps may deem the water or wetland a
“navigable water” under the Act . ...
 Absenta significant. nexus, Ju nsdltlon
i“{f°_f7"under MeActiining @

. - Justlce Kennedy, Rapanos V. US (2006)
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Proposed ruls

ssued on Api 21, 2014

Proposed to prowde clarlty to regulated

.,:sentrtles as to whether mdrvrdual water

bodies are jUFI<>dICtl0na| and dlscharges are
',_‘T‘ﬁsubject to permrttrng ..

!J

- 1 million comments were filed
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Flnal rule;

| Publlshed on June 29, 2()1 5 ,

. ,_.Defmed .

. we,’,,Waters of the Umted States .
. Trlbu taries

.  Adj Jace nt Wate rs
- Isolated W at‘ers
‘ Significant Nexus . -
. _xcluded Wate rs
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Waters of the US - Fi nal Rule

re,‘-;All waters which are currently used ‘were used in the past, or’ may; .
. be susceptrble touse in interstate or forelgn commerce, mcludlng _
~all waters WhICh are subject to the ebb and ﬂow of the tlde

 > ?A|| rnterstate waters rncludrng mterstate Wetlands; ..
 The territorial seas; .

= '{AII |mpou nd ments of waters otherwrse lde ntrfledaswatersofthe -

]   AII waters adJacent to waters of the US mcludlng wetlands pnnds .
lakes, oxbows lmpoundments and s1m|Iar waters; . -

‘ AII waters where they are determlned on a case- speC|f|c basns to
. have a srgnrflcant nexus to a water of the US - .

ATTORNEY GENERAL £
ESLIE RUTLEDGE [




Trlbutarles F|nal Rule

- Water that Contnbutes a flow, elther drrectly .

or through another water to a Water of the

L Characterrzed by the presence of a bed and
banks and an ordrnary high water mark

an be natural, man-altered, or man- made .
rncludrng nvers streams Canals and dltches
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Adjacent waters Fmal Rule

,.Borderlng contIQUOUS 0" ne|ghborlng -

- water of the US

;»Includes waters (and wetlands) separated
';I_,w,;ifby constructed dikes or barriers, natu raI
- river berms, beach dunes and the like -

= Waters. bemg used for normal farmlng,

**‘_<{;--.ranch|ng and silvicultural actlvntles are not

adjacent (33 us. c § 1344(f))




“Normal” Farmlng Actlvmes

o= [Plowmg
Seedlng

' Cultlvatmg

~ Minor draii nage

- orforest products

5Harvest|ng for the productlon of food flber '

. Upland soﬂ and water conservatlon .




Isolated

Pralrle potholes Carolma and Delmarva

--bays pocosins, Western vernal pools in CA,‘

and TX coastal prairie wetlands when they

. -_,have 5|gn|f|cant nexus.

|ncl des Waters Wlth a S|gn|flcant nexus

~ within the 100-y

-;‘{jjear ﬂoodplam ofa

tradltlonally navugable water, as weII as ' |
 waters with a S|gn|f|cant nexus Wlthm 4 OOO“

*feet of Junsdlctlonal waters

o ATTORNEY GENERAL P
&=,¥) LESLIE RUTLEDGE f§




Exclusmns F|naI Rule

= Waste treatment systems
Pnor Converted cropland

Certaln ditches: .
,-_-r;g;,,télltches with ephemeral ﬂow that are not a
_:;;_yrelocated trlbutary or excavated |n a trlbutary
 (] ~?7* 1‘ﬁzrrelocated tnbutary excava od |n a trlbutary or |
- drain wetlands .

- - Ditches that do not flow, erther crrectly o
. through another waterlnto a water of the US

ESLIE RUTLEDGE (&
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Exclusmns Fmal Rule

‘ Certam Other Features

Artificially irrigated areas that Would revert to dry Iand should ﬁ

~ application o of water to that area cease

Artificial, constructed lakes and ponds created in dry Iand such as

. fam and stock watering ponds irrigation ponds, settling basms
fields flooded for r|ce growmg Iog cleanrng ponds or coolrng

" Lponds ,

]~fj,,{ArtrfrcraI reflectmg pools or swrmmmg pools cre.,atedm,dry_land, -
Small ornamental Waters created indry ogpbdgp.. ...~

pressio screated in dry Iand

f‘*z’constructlon act ty .
- '”Puddles .
- Groundwater -
Stormwater control features | .
- Was ewater recyclmg srructures constructed in dry Iand
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| DefinitionOfSignificantNeXU s

" Water mcludlng wetlands elther alone or m
_'~-comb|nat|on with other SImllarIy situated
~ waters in the region, S|gn|flcantly affects the
- chemlcal physmal or blologlcal mtegnty of
“{a Jurlsdlctlonal water .




Let’ break that down

?‘]“Slmllarly situated” — Waters are S|m|larly .
~ situated when they function alike and are_, .
vfsufﬁClentIy Close to functlon together |n '
e fecting downstream waters

reglon ‘means: t‘{_;f‘:e—; waters \edi et
~ drains the nearest Junsdlctlonal
Slgmflcant — must be more than
. ;Speculatlve or msubstantual
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Slgnlflcant Nexus

o Assessed by evaluated relevant aquatlc
funct|ons . |

= ilwater has srgnlflcant nexus when any
slngle function of combination of functrons
peé}x&o*rfmed by the ;‘f;}ater alone or together

. |th similarly situ ated x fjate rs in the regron
contnbuted srgnlfrcantly to the chemlcal

PhyS|Ca| or biological rntegnty of the
nearest Jurlsdlctlonal water .




Relevant Aquatlc Functrons

_Sedlment trapprng
= Nutrient recycling _ | .
= Pollutant trapping, transformatron fllterlng and transport |
= Retention and attenuatron of flood waters ~

. Runoff storage

“f'f"Contrrbutron of flow .
_« Expoitoforganicryatter

= Export of food resources . . .
= Provision of life cycle dependent aquatlc hablta (Su,c_ffff\ .
! . as foraglng feeding, nesting, breedlng spawning, e
~_Use as a nursery area) for specres Iocated na
. Jurrsdrctlonal Water ~ ..
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~ Lawsuits Filed

= Arkansas Jomed a coalltlon of 13 states Ied ,
by North Dakota ‘ ..
- ",'f"'z“','{'ilf|'ed Complal nt |n \ oirth Dakota Ilstnct .
Court — June 29, 2015 .
= Filed Petition for Revnew W|th Elg th it
Court of Appeals ..




" North Dakota District Court

\' L Flled Motlon for Prellmlnary anunctlon

L Gran "d by the Court and applles to the 13
, states |n our coalltlon ' . ;

eant fhat the new rule dld not go |nto
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C|rcmt  ==ourt of Appeals

= 0ur Elghth Clrourt Petltlon was combined
. *wrth all other Circuit Court pet|t|ons into. one .
~action before the Slxth Clrcurt ..
~¢+~:w,‘;ﬂ,0ur Coalltron and others, mcludlng Amerlcan
= 1,,;*e,yz,_lureau Federatlon flled 0t|ons to
~ Dismiss the case from Circuit Court —
- claiming that the Circuit Court did not have .
. |vfthe authorrty (Jurlsdrctlon) to hear the case




Slxth Clrcwt Court of Appeals T

= Recently ruled ina very fractured oplnlon
from a 3-judge panel — that it d|d have
Jurlsdlctlon to hear the case

= The parties asked for rehearlng en banc -
WhICh was denled ..

- Whlle conS|der|ng the Jurlsdlctlonal
questlon the court issued a natlonW|de stay |
of the rule Wthh IS stlll Ig place . '
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North akotaDistri ct Court

+ e have pendmg motrons re Iated to the ,
admlmstratlve record and other procedural .

IOJ ias frled 5 motlon to dlsmlss ogur ase ' .
based on the Slxth “IrCUIt s deC|S|on .
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QUESTIONS?

Jamle Ewmg

; ASS,Stant Attorney General

(501 )6_82 5310

? AGLeslieRutledge " AGRutledge
' AGLeslieRutledge [5] ArkansasAG ; ;
| Attorney General Leshe Rutledge .

ATTORNEY GENERAL |

ESLIE RUTLEDGE [




| . AT ORNEY GENERAL [
'LESLIE RUTLEDGE

ARKANSASAG GOV o

. 800 482 8982 .

. ofJ‘Q@ArkansasAG gov
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