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3. BURDEN OF PROOF

1e burden of proof in a Commission administrat

prepon ‘:rance of the evidence. Johnson v. Arkar

Examiners in Psychology, 305 Ark. 451, 455, 808 S.W.

Reg. 8.616(B). But in this instance ADEQ has move

judgment. Rule 56 of the Arkansas Rules of Ci

rovides that summary judgment 1is appropriate where
genuine issues of material fact to be litigated a
party is entitled to judgment as a matter of law. Si

Group, Inc., 348 Ark. 241, 249, 72 S.W.3d 450, 455

4. FIMPTNGS OF FACT

1. Edward Motor owned two (2) underground storag

t at were once located at 2355 East Grand Avenue,

Garland County, Arkansas (“the Site”).

2. On August 15, 2013, ADEQ sent a letter tc
re lesting information regarding the USTs at the Si
ha been red-tagged by ADEQ for non-compliance wit

state requlatory requirements. ADEQ’s MSJ, Exhibit ¢

3. In response to ADEQ’s letter Edward Motor

Walter Slaight, a contractor licensed by ADEC

installation and closure of UST systems. ADEQ’s MSJ,

4. Despite Edward Motor’s

contacts with Mr

potentially close and remove the USTs at the Site, Ed

not hire Mr.

Exhibits 3 and 6.

Slaight to perform the UST closure work.
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tall, repair, upgrade or close underground

Arkansas unless the person is, or employs,
ensed by the Department to pe:r " >rm such we

Based upon the review of the record ¢

nsel at the November 8, 2017, hearing, the
no factual! dispute that Edward Motor
icensed individual, Mr. Burks, on or about
se and remove two (2) USTs at the Site

pute that Mr. Tallach had a general knowlec
te requlatory requirements for closing and
rage tank systems.

ADEQ’s MSJ, Exhibit

re 1s no factual dispute that Mr. Tallach

looked up Mr. Burks or his company, TE
site to determine whether either was proper
c »>se USTs. ADEQ MSJ, Exhibit 6, Page 15
n review of all of the evidence presented,
ue of material fact left to be litigat
or’s violation of Reg.12.504(A) (1).

Edward Motors counters ADEQ’s claims by
that Mr.

Burks; Bur.

lach was misled by Mr.
/or TECS LLC were licensed by ADEQ to «r
tems; and that ADEQ should focus its enfor

ks, not Edward Motor. Edward Motor Respor

no reason to dispute Mr.

Burks. But Commission Reg.12.504(A) (1),

Tallach’s claims that he
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m sha’” install, repair, upgrac or clc underc
k systems in Arkansas uniess the person or em
tal who is licensed by the Department t erforn
hasis added. Because it is undisputed t. the U:
owned by Edward Motor when tt /; were o 1 b

TECS LLC, the ALJ finds that, as a r er of

ssponsibility for the legal closure of UST =«
FEdward Motor, not Edward Motor’s contrac Ther
ints summary judgment in favor of ADEQ finds

r violated Reg.12.504(A) (1).

dent failed to provide ADEQ a thirty (30, y noti
in violation Reg.12.104(a) (1)

sion Reqg.12.104(A) (1) has 1incorporatec ) C.F.

C.F.R. § 280.71 states:

st 30 days before beginning either permar clostu
-in-service wunder paragraphs (b) and ) of
n, or within another reasonable time per.._. deter

implementing agency, owners and operators must n
plementing agency of their intent to perm 1ently
¢e the change-in-: -vice, unless such :tion
se to corrective action
Jotice for UST permanent closure is on an / EQ forn
1 by the owner or operator of a UST system nd subn
DEQ MSJ Exhibits 3 and 9. The 30 day no .ficati
because it allows a Department inspector > be pr
nk closure. AL.) MSJ, Exhibits 3 and 9.

1s no dispute that Edward Motor, and its ¢ 1tracto

iCS LLC, did not provide a 30 Day Notice tc ADEQ fc
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tember 8, 2015, UST closure at the Site. ADEQ M

ALJ finds there are no facts 1in dispute regardin
- BEdward Motor violated Commission Reg.12.104(A) (1
71 .

The ALJ grants summary judgment in favor o

1e.
ril penalties in the amount of $15,850.00

In assessing «civil ©penalties ADEQ utilize

1lation 7 factors to determine penalty calculat
1lty of $1,800.00 was originally assessed agains
the violation of Commission Reg.12.504(A).

irtr also calculated an economic benefit for th

,12.504(A) (1) 1in the amount of $15,400.00.

300.00 civil penalty the Department assessed

:fit of $15,400.00 in lieu of the $1,800.00. ADE
Two cost estimates from licensed contracting cor
e of Arkansas were used to determine the amoun

it. These cost estimates quoted the total pric
i UST system.

The lower of the two estimates was

economic benefit penalty calculation. ADEQ MSJ,

A civil penalty of $450.00 was assessed for the
.F.R. § 280.71, as incorporated by Commission Reg
; violation was deemed minor pursuant to Commissio
0rs., ADEQ MSJ, Exhibit 8. ADEQ asks that
1ty in the amount of $15,850.00 be imposed agains

1, 400.00 + $450.00).
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CERTIFICATE OF SERVICE

Patricia Goff, Commission Secretary, hereby
the foregoing Order No. 8, In the Matter of
; Docket No. 16-001-NOV has been mailed by c
rst class mail, postage prepaid to the follow
this 15" day of November 2017.
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ard and Sherry L. Daves
s at Law, PA
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